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REPOk 'TS 


Sir Peyton Ventris K 


Late one of the JUSTICES of the 


In Two Parts. 


| Containing Select CASES Adj raced in the 


King's Bench, in the Reign of K. CHARLES II. 
WITH 


| 
Three Learned ARGUMENTS, One in the King's Bench. 


by Sir Francis North, when Attorney - General; and Two in the Erche- 
quer, by Sir Matthew Hale, when Lord Chief Baron. 


| With Two TABLES; One of the Caſes, the other of the principal Matters. 


The Second PART. 
Containing Choice CASES adjudged in the Common 


and in the Three firſt Years of the Reign of their late Majeſties 
K WILLIAM and Q. MARY; while he was a JUDGE in 
the ſaid Court : With the Pleadings to the ſame. 

80 


h CASES and PLEADINGS thereupon in the Exchequer- 
Chamber, upon Writs of ERR OR from the King's Bench. 
Together with many remarkable and curious Caſes in the Court of Chancery. 
| Whercunto are added 
Three exact TABLES; one of the Caſes, the other of the principal Matters, 
and the third of the Pleadings. 


| With the Allowance and Appzobation of the Lord Keeper and all the Judges. 
| The Third Ampꝛeſſion, carefully cozrected, with an Addition f ſeveral Thouſands: 


of References, never befo2e P2inted; by P2. Derjeant Richardſon. 
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In the SAVOY: = 


| primed by TJ. Nutt, Afignce of Edward Sayer Eſq; for D. Bꝛomne in Ws 


Exobange; O. Llopd againſt the Taple Church ;, ID. Mears, and J. B ne 
— Temple- Ber; T. Woodward, and T. Hook in Heel reer, 1 


COMMON PLEAS: 


Pleas, in che Reigns of K. CHARLES II. and K. FAMES Il. 
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E all knowing the Great Learning and 
Judgment of the Author, do (tor the 


clit of the Publick) approve of and allow 
22 — and Publiſhing of this Book, In- 
tituled, The Reports of Sir Peyton Ventris Ke. late 
one of the Fuſtices of the Court of Common Pleas. = 


*5 J. Somers, C. S. 
J Holt, 
Geo. Treby, 
Ed. Nevill, 
Joh. Powell, 
W. Gregory, 


N. Lechmere, 


Tho. Rokeby, 
3 _ 
Jo. Turton, 

ws John Powell 5 

Sam. Eyre. 
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FIRST PART 


OF THE 


Sir peyton Ventris 3 
One of the Juſtites 


OF IHE 


ICOMMON PLEAS. 


CONTAINING 


Select CASES Adjudged in the COURT of 
King's Bench, in the Reign of K. CHARLES II. 


WITH - 
Three Learned ARGUMENTS, One in the King's Bench, 


Sir FRancis NORTE, when Attorney-General: And Two in 
the Exchequer, by Sir MaTTaztw HAT, when Lord Chic 


Baron. 


With Two all TABLES; one of the Caszs, the other FY the 


PRI 8 MATTERS. 


tUith the Allowance and Apppobation of the LORD KEEPER 
all the JUDGES. 


The Third Jmpzeffion, carefully co2rected ; with an Addition of ſeveral Chouſands 
—— befo2e Painted, by P2. Ser jeant Richardſon. 
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HE Name of the Reverend and 
Learned JUDGE, who was the 

| Compiler of theſe REPORTS, 
will be a ſufficient Invitation to the Under- 
ſtanding. Reader, not only to caſt his Eye up- 
on, but ſeriouſly to peruſe them. 


Ld 


And as my Lord Gke in his Commentary upon 
Littleton (fol. 249. b.) ſays, That for the y 
part the latter Reſolutions and Fudgments are the 
ſureſt, aud therefore beſt to ſeaſon--Students with at 
the beginning, bot hh for the ſettling of their Fudgments, 
and retaining of them in Memory, and eaſier to be 
underſtood than the ancient: So it is to be hoped 
that theſe following REPOR TS, Collected 
with Care, Diligence and Experience, by the 
Learned Author thereof, will fully anſwer 
theſe Directions given by that before-menti- 
dhed famous Lawyer. r 
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his own Character; wen by himſelf. 


— 
To the Reader. 


The Author of theſe REPORT S was ſo 
Eminent in his Profeſhon of the LAWS, that 
ſhouldI preſume * 2 Character of him, it 
would come very ſhort of His great Worth ; 
and therefore I hall only commend 
to the Courteous , where he 
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NY | A. : 
021 * 
* 1 v. Cunningham Page 303 
\ Adams v. Guy * © 109 
Aiuburſt's Caſe of Gro Inn e 
Anger v. Bremer 348, 3 
1 EF 5.9.70, 11, 12, T3. 
£18, 21, 24, 26,28, 31, 33, 34, 37, 
394041424345, 46, 49, 51,5 
5539,60, 61, 65,69, 71, 74, 75, 97 
35393 98, 100, 105, 107, 108, 109, 
111,114, 115,117, 120,126, 127, 132. 
133.135.142, 743,146,165 wa, 277, 
212,2 213,214,222, 233,234, 236 3 239, 
215,248, 249,252,253, 256,257, 258, 
239,261,262, 264,265, 266, 267, 268, 
272,274. 276, 292, 293, 295, 296, 298, 
306, 308, 309, 3 10, 31 5, 325, 327, 328, 
330,331+332+333, 335,336, 337, 338, 
343,3 44.3 46,3 48,349,350, 352, 353, 
355, 350, 357» 3e 482, 282. 
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Auberie v. James Sd 70 
Aubin (St.) v. Cox 180 
Auſtin's Caſe 8 183 
u (Katharine) Caſe © 189 
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| Bernard v. Bernard 7 ng - 
Beſt v. Tates | 1 
Billin nghant and — 8 
Birons (Lord) Caſe 100 
Blackamore v. Mercer... 0 221 

n Caſe e 
We - Blake 
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Bai | ar by 
Ains verſus Biggerſdale 3 
| B Baker v. Bulſtrode 255 
Baker v. Baker EE 
Baldway and Ouſton 1716271 


4162. | 
Baltinglaſſe's (Lady) Caſe 6 
Barber v. Fox = OR - 


oy 
Barkly v. Paine . | _ 
Barnard v. Mitchel © 114, 126 
Barnes v. Bruddel \ : 14 
Barnes v. Hughes 8 
Barrett v. Milward &. al 7 5 
Bateman's (Sir Anthony) Caſe © | «366 
Bates's (William) Caſe At 
Batmore & Ux? v. Graves 260 
Bayly v. Murin 244 
Beaſly's Caſe 301 


Bedniff & Ux v. Pople * Us. " 
Beel v. Thatcher | 275 


Bellew (Monſi jeur) Norman. ſen G. 
Norman jun 


| Crawfoot v. Dale Page 263 4 


Blake v. 


Bolton v. Cannon | ce and Fackſox v. the Mayor and 
Bofvile v. Coates Commonalty of Berwick 38, 90 
Bound and Brooks Crofton's Ca Fo 63 


& 25 * | FG - 22 
's (Sir Ralph 193, 211,217 | omg; "BIF 
Bradwox's Caſe * 195 * 297 
Braithwaite's Caſe 19 | 364 
Breil v. Richards 165 Cuts v. Piclering 197 
Brown's (Jobs) Caſe 243 1 
Brown v. London 152 | 
Brown v. Wait 299 | D. 
Bulmmer v. Charles Pawlet, Lord St. John | 
3 [> 160 Acon's Caſe roy 44 
Burfoot v. Peale ; 262 FS Dacres v. Dungomb 233 F 
Burger's(Thomas) Calc 13 | Davenart v. the Bi ſhop of Salirbu | . 
Berrongh's Cale goy þ #1 223 4 
Butcher v. Comper © © 183 | Davis v. Wright & al 120 
| | SR; 7255 V. 0 1 317 
| 5 pi ſon v. Hoſls "pi 152 
"0. | Dey v. Pitts * BE) 10 
WR C's Caſe 
Cabell and Vanghan 
Calthorpe v. 


Cartwright v. Pinkney 
Siet v. Pi: 
Catterel v. Marſhal 


Cheſter v. Wilſon 
Cheſfter's (Lady) Caſe | | 
Clarke v. Phillips & af "a | | _ 870 
Clarke's Caſe | 327 | Dunwel v. Bullock 3804 
Clayton v. Gillam 363 Dutton v. Poole 3278, 882 
Adee v. IP. t3 = 2: of 
bam v. ris 9 Des | 
Chev. Bath 240 | "IP 
Cole v. Levingſton ans | --- "I 
olepepper's Cafe 5 349 Aton v. Barker 
Calle v. Padmel 93 I Elpicke v. Adlon 
' Collingwood v. Pace 413 E v. Ward 
| Cooke v. Forntain 5 347 Emerſon v. Emerſon - 
Coriton (Sir John) and Harvey verſus Ent v. Withers 
Li 167 | Error 


Dejrmtry 29 | Evans, &. > ns 
TT. 6 Exeter (Biſhop of) v. Starr 166 
237, 239 | : — 
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Cox v. Matthews 


Fry's (Lady Anne) Cafe 
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Golfes Caſe 


 Hanway v. Merrey 


' Hayley's (Lord) Caſe 


Contained in the Firſt Part. 


F. 
Amkener v. Annis 
'* Fiſher v. Batten 
Fitzgerald v. Marſhall 
Fitzharris's Caſe 
Foot v. Berkley 
Forteſcue v. Holt 
Foxwiih v. Tremaine 
Freeman v. Barnes 


Freeman v. Boddington 
Frowd and Frowd 


Page 264 
155 
206 
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835 8 
213 
102 
55. 80 
185 


199 
G. 


Amage s Caſe 368 
Gavel and his Wife v. Burket 53 
2 v. Perkins 77 
Gilman and Wright Lo 
Gilmore v. Shuter—m— 
Girling v. Alders | | 73 
Girlington v. Pitfield 47 
Glyn v. Smith 46 
Goff v. Lloyd 


Green v. Cubit | 70 
Gregory v. Eads 
Grieſley's (Sir Thomas) Caſe 4 
Gybbons v. North "ID 


H. 


Addocſ's Caſe 

Hall v. Phillips 
Hall's (Jacob) Caſe 
Hanſlap v. Cater 243 
28 
HFarrington's Caſe 324, 327 
Harriſon and Belſey 345 
Harvey v. James 92 
Har woods Caſe 
Haſpurt and Mills 71 


Hayman v. Trerant 
Fleath v. Pryn I4 
Hedgeborrom v. Reſenan 
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355 
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Heel v. Ward Page 1 
Henly (Sit Andrew) v. Dr. Burſtall 23,25 
Herbert v. Merrit 7 


Herne v. Brown | 3 


Herring v. Brown 
Heskett v. Lee | 71 
Hitke's (Sir William) Caſe 
Hill v. Langley 50 
Hinchman v. Iles 
Hockin v. Matthews _ 86 
Flodę bins v. Robſon and Ihornborom 
Hoaſon v. Cooke 
Holland v. Ellis 
Horne v. Idie 47 
Hornſey ( Adminiſtrator of Fane Lane) 
and Dimmocke | 119 
Horſam v. Target 111 
Hosbins v. Robbins 123,163 
Hovel and Reynolds | 329 
How (Sir John) v. Woolley 1 
Flow's Caſe : 209 
Ho v. Whitficld 338, 339 
Howlet v. Carpenter 311 


I. 


——'$ Caſe 323 
Jackſon v. Gabree 1 
James v. Pierce 269 
James v. Richardſon 334 
Fay v. Bond 222 
Fay's Caſe 302 
Femey v. Norris 1059 
Fenning v. Hunting 263 
lie's Caſe 143. 153 
John (St.) v. Moody 274 
Fones v. Powell 9 
Jones (Sir Samuel) v. The Counteſs of 
Mancheſter 197 
For dan v. Forett . | 76 
Iconmongers (Company of) v. Nailer 
| 11 
Iſaac v. Ledging ham 16 7 
Jurado v. Gregory 32 


b K. 


The Names of the Caſes, | 


s K. * 
- Arharine s ( Caſe of St.) Hoſpi- 
4 cal | Page 149 
Fem v. Hur pool | 30 
Kent v. Derby | 11 
Kerle (Sir John) v. o 0% 50 
Aing v. Melling 214. 225 
The KING v. Alway and Dixon 170 
v. Armſtrong, Hye & Gal 304 
—v. Atkins 595 
. Bates 85 
. Benſon 3 E 
V. Burford 10 
e 110 
. Sir 7 homas Pais” 331 
v. Green & al? 171 
. Humphreys & 4. 302 
. Jane - 69 
v. Ledgingham 97, 104 
. Marlow 316 
u. Mead 328 
sv. Melliug 214,225 
v. Monk & al 43 
v. Nelſoan 37 
. Plume 326, 346. 
— V. Ring ; 23 
——v, Saunders 39 
. Serjeant 23, 25 
·. Serjeant and Aunis 181 
. Web 17 
v. Wright 169 
K and Peachy and Human 329 


*%S Le 
L (Aarian) and other 
Frenchmens Caſe + 63 


Large v. Cheſhire 147 
Lee Edwards > 40 
Lees (Dr.) Caſe 105 
Leech v. Miaeß 3534 
Legg and Richards he T 6 
Leiceſter's (Earl of) Caſe n 

Lemyn v. Forth Gy 


Lincoln (the Biſhop of v. Smith 
Lion v. Carew 


3 


| 115 
Mayor and Commonalty) v. 


Littleton's (Sir Thomas) Caſe P.2 270 | 


Lomax v. Armorer 


LONDON ( Caſe of the City of) 
and Coates ; 


Dupeſter © CL 
—— (the City of) v. Cree 298 
LONDON (Caſe of the City of) 
concerning the Duty of Water and 

Bailage | 351 

| Love v. Windham | 

| Lloyd v. Brooking | : 2 

Lacy v. Levington _ 5 
M77, 8 ce 158 
5 Male verer and Recon 39 
Martyn v. Deiloe 89 
Matthems v. Croſſe 119 
| Maynara's Caſe 182 
Mekins v. Minſhaw 212 


Merchant v. Driver, Adminiſlaror of 
Rowe b. 8 8 


| -- rag s Caſe CC. 9 
| Methyn and the Hundred of Thiſtle» 
worth 118, 235 
Mewes (Sir William) v. Mens: _ 
Mildmay and Caſe BERL - © 
Miller v. Ward | 8 
Mohn v. Cooke & al 298 
Mont v. Morris and Clapton 193 
Monk's Caſe 221 
Monnington v. William 108 
More and Pitt 359 
Mere v. Lewis 27 
Moreton's (Mr. juſtice) Caſs 30 
Morris's (Theodore) Caſe 146 
Morſe (Simon) v. V. Sluce 190, 238 
Mojael, the Marſhal of the Court, 'V. 
Middleton 237 
Motteram v. Jolly 8 
N. | 
TOell v. Nelſon 1 94 
Nokes and Stokes v.— 35 
| Norris and Cuffuil; | 14 


Norton 
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* Contained in the F ſk Part. 


Norton v. Harv N * 82 
E v. Hall a ; — | 
Q. 
Qi v. Dittlesfield I53 
Osborn v. 9 322 
Oren v. Lemyn 223 
P. 
Age v. Dentos 354 
Farce v Me Voſins * 
Parke v. Welby 85 
Parker's Caſe 331 
Parrie's Caſe 46 
Parris's Caſe I's 49 
Parſons v. Perus *. „ 
Pellow v. Kingsford N 4a. HIG 
Pepis's Caſe 342 | 
Perill *. Shaw 49 
Perric's Caſe I7, 35 
Perty and Bares 360 
Perrot v. Bridges 221 
Peters v. Opie 7, 214 
Peterborough (Earl of) v. Sir Job Mor- 
dant 59 
Pettuss dir Thomas) Caſe 110 
Peyton's (Sir Robert) Caſe 346 
Phillips v. King ſton I17 
Pibus v. Mitford 372 
Pierce v. Nin 321 
Pierſon v. Ridge 105 
Pigot v. Bridge 292 


Player (Sir Thomas ) Chamberlain of 

London and Jones 
Playters v. Sheering 64 
Plomer ( Sir Walter ) v. Sir n 


Mhitchcoat 314 
 Polexfen and Aſbford v. Criſpin 122 
Polexfen v. Polexfew | 133 
Polus v. Henſtock 97 
Pomfret v. Ricroff 26, i 


Potter and Sir Heur y North 
Prettyman's (Lady) Cale 
Prior v. Shears | 


2005 


21 


188 | 


| Prior v. — Page 207 
Proctor v. Newton 184 
Prydyerd v. Thomas 96 
Puckle v. Moor 191 
Putt v. Vincent 76 
Putt v. Noſworthy 137 

R. 
Adly and Delbow v. Eglesfield and 
R Whital I73 
Read v. Wilmat 220 
Reive v. Cropley. 347 
Rex Dominus 8 Higgins & al 366 
Reynell v. Heale | 122 
Richardſon v. Disborow 29E 
Richmond (Duke of) v. Wiſe 124 
Robinſon v. Pulford 33 
Robinſon v. Woolly 309, 319 
| Robſon's Cale 107 
) | Rumſcy v. Rawſon 18, 25 
Ruſhaen v. Collins 44 
8. 
Sgt. v. Fogate 148, 161 
Sands v. Ruda 186 
Sard v. 2 98 
Saunders v. Williams 319 
| Seaman v. Dee 198 


Shaftsbum (Earl of) v. Cradeck 363 
v. Grgham 364 
Sherman's Cale 210 
Silly v. Silly abs; 262 
Hier v. Atkinſon 22 
Skinner v. Gunter, &c. 12, 18 
Skinner v. Webb 168 
Skir and Sites 34 
Smartell and Sholler 323 
| Smith's Caſe 66 
Smith and Bowen 51 
Smith (Sir Milliam) v. Wheeler 128 
Smith v. Butterfield 134 
Smith v. Tracy JO7, 316, 313 


Southampton (Caſe of the Heirs of the 


Earl of) A 


— — 2 doe — eo nee 
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The N ames Re he Caſes, Ge. 
8 * v. Martyn Page L | 
oe lack's Cale | - . g w 
Steed v. Berrier | Alburgh and Saltonfal P. 36 1 
Sterling (Sir Samuel) v. . 80 W. Waldron v. Reſcarit 170 
Stone s Caſe * \ hy 29 Walker v. Wakeman © 212094 
Swfil's Caſe 3 Walter v. Channer 21 
ae and Quinley # 8 | Ward and Culpepper . 
med v. Rich NN Ko. 
Ward v. Forth „ 
1 ͤ · £5 1 atkins ve Edwards £ © 74 
I | Watſon v. Smead _ 
I | Webb (Doctor) v. Batchelowr WF hn y 
7 | Aloar v. Fitzgerald | 137 | Wells v. Wells he: 
Tapſcot and Wooldridge 32 Welſh v. Bell 
Tarlour = Rous v. Parner 88 IVeymanv. Smith 
Taylors Caſe 293 Whaley v. Tanc red 
o 234 Wharton and Brooke 
Thomas v. Butler 221 | Wilbraham and Snow 
Tomlin and Fuller 438 | Wildmanv. Norton 
Thomlinſon v. Hunter | 33 | Williams v. Guyn 
Thrower's Caſe 208 | Wilſen v. Armorer 
Thynne (Sir Henry Fredaich). V. 5 Wilton and Pilkney 
James Thynne * Wingate and Stanton, the Bai of Wi 5 
Toll v. Dawſon 11 84 liam Stanton | 33S 
Tothill v. Ingram | 314 Wiſes. Caſe 1 
Wan v. Hobbs TEE, ' 3 | Hood. v. . : 199, moe 
I | Woodwmardv. Afton "> Inge 
| | Fortley (the Lady) v. Holt 31 
R V. Pg v. Fohnſon 64 
: | 1 8 e 
7 Auglan hy Lind . ao 1 1 8 1 
Vere v. Smith ko 5 11 Zee Clay FTE A 
Hertue v. Bird „ e 
ADVERTISEMENT. 


© Note, "That the Author of -chefs*Reere hnnraferr'd ro Oolr's El aþ 


in the firſt thirty Sheets of the firſt 
"a5 Pthe _— Part of thoſe Reports. 


Ao 4. fr * Al ee fingers 7 2 * w 4 ce Tam 
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| ae firſt Part, and-Croke's Charles as the third Part of thoſe 7 1 except 


Volume, in which thirty ts he re- 


fert d to Croke's Charles of the firſt Edition as the — — and Croke's — 
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ln the kace ot it, tho they ane no Court ot Reto; but if theyſhouly 
proceed to give the Party Damages, they would grant a Pꝛohl⸗ 


akterwards put into their Suggeſtion, That the oziginal Cauſe upon 
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M NEs moved foz aÞ2ohibition'to the Court o then F 
kalt, kor that They Hbeted agatntt one toe Reſcuing/of a '— | 


Ship, and taking away the Sails of it, from one that ass 

- - executing the-Pzoceſs of the Court againſt theſaivShip, 

and fo2 that in the pꝛelence ok the Judge and face of the 

Court he aſſaulted and beat one, and ſpake many op⸗ 

p2obzious Wows againſf him. Now ſeeing that theſeMatters were 

determinable at Law, the Ship being intra corpus Comitatus, ind 

they rould not adjudge Damages to the Party, oꝛ fine oꝛ impnton 

him, he pꝛayed a Pꝛohibit ion. | | 
But the Court denied it, (abfentibus Wyndham & Moreton) 1 Cor. 216. 

Foz they may puniſh one that reſiffs the Pzoceſs of their Court, | 

and: may, fine. and impꝛiſon fo a Contempt to their Court, aiey 


bition quoad that: And of that Opinion was Wyndham, the Caſe 1 | = 
being afterwards put to him by the Chief Juſtice. But the Partie / 


which the Pꝛotelg was grounded, was-a:Vatter whereof the Court — 
of Admiralty had no Cognilafice : Wherefoze a Pzohibition was 
granted; Fo? then the.Reſcous could be no Contempt. 


Sir John How verſus Woolley, an Attorney of the Court, 

IT was moved, That Woolley ſhould put in [pecial Bail; being 
an Attozney at large and having diſcontinued his Pease. 4 . 
ut the Court ſaid, Attomeys at large have the ume Piivilecre / 

with. the Clerks: of the Court; and are to appear de die in diem. 

Jn they were not ſatisfies that he han viltontinned his Pa. 
ce, Nee THOTNOUTTS SEE AMY 
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. on. I was nioven to 6 waa the Return of a Refcoiis againſt Suff 


. ceſs; be z be 1 8 kno cu 
e a; Hg no 
was cited in the 2 Cro. 


2 Roll. 2 8 
2 Ro G82 rſon 
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Sufi] s Caſe. - 


erſon taken. upon Me 20- 
ulariptamed-tisfaineſcul- 
feng pt reſcuſſit. uu fi that a Caſe 


and bers others, -! wed 


divers, quod non comparuerunt quon the Quinto exacti, and doth 
not add nee aMquis tornm comparuit ; and fo? that cauſe it was 


reverſed in a Trit of Erroz, notwithſtanding Twiſden (he being 
only in Court) held it to de welt „ n the Afitmattve. 


=. 1 + Anonymits: - 


tian was prayed to the: Cerietiafieanteibe, fo 
Abelied' agamiſtone; there fo2-catig:bf him 
— oo Coles, An tas grauten, it not anpearing to velute te any thing com 
1 Sid. 393. ing his Funition: 2: And a Caſe was cited to be avjiedged, 24 

2 Keb. 436, > 1 Suit being in che Eccieſtiſtital Colt foxtheſe 
739. wy Six Prieſt, you era n Luaveg an P1ohibition was 
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= Debt. Upon ry | Leafe: #02 . the Defenvant mu vr 

Entry into part, upon which follows l and it 'vorh 

not amount tofthe General. Ihre.” aid n 

. 0 U ABD? e a 

mate e badge, TY _—_ LTC 

4 * to "reverſe: u "Judgment gen in the (Cott at 7 

2 Keb. 437- E where ue Plalnttg in an Aſopſic did declare, Ef at 

*  fuch a Place, intra foriſdictianem Corie; the Defendant in wnithe: 

ration that the Plaintiff had aſſumed to pay him ſo much a Pard, 

pꝛomiſed ta deliver him ſa many Pards of Rerſey; and it was 

aligned foꝛ Erroꝛ, That the delivery is not laid tobeataPlacei 

Juriſdictionem Curiæ; and tinees there is no Place at all. And vi 

that Opinian was Twiſden, (he being only in Court) and tited a 

Cle, where in an Affumpüt in the Warkhailey, upon a Pꝛomtſe to 

make a Leaſe-of-a Þouſe in Middle Row, ati after Judgment tt 

514. 6. Wa held erroneous, becauſe: Middle Row Ws tiot laid to be infra 
1 Keb. 128, Jufifdictionem Curiz. 
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Rae, the Sheriff returns an Exigent againſt 
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being abſent) that Penſions, tho they were by Pꝛelcription, might be Poſtea 120, 


for Herbage Tithes. 


—B ” P * 
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Mich. Anno 20 Car. II. in B. R. =D, 3 


— 
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The Biſhop of Lincoln verſus Smith. „* 
2 he Biſhop of Lincoln ſued in the Court holden befoze his 1 
I.  Chancelloz fo2 a Penſion, to which he intitien himſelf by 


Prefcription, and a P2ohibition was ou big fo2'Smith the Defendant p. NB.51.B, 


there; koꝛ that being by Pꝛeitription, thut Court har no cognilance 
of it: And fo2 that, my Loꝛd Coke 3 Opinion was cited, 2 Inſt. 49 1. 


elpecially he could not ſue foꝛ it in his own Court. 


But it was reſolved by Keyling and Twiſden (the other Juſtices 1 Mod. 218. 

| ; : - Fs 7 8 
ſued fo2 in that Court; foz having cognifance of the Paincipal, that Ve , ᷑ ꝝ8ͥ 
ſhall dzaw in the Acceſſazy.” As if one libel koꝛ a Modus decimandi, 2 Cro. 483. 
if they allow it, they may try it; and Coke's Opinion they ſain | 
was not warranted bythe Books, and Fitzh. N. B. 524. is againſt it, 
and the Court being held befoze the Chancelloꝛ, and not the Biſhop 
himſelf, he might ſue there: Vide Hob. 87. Conuſang of Pleas 
granted to be holden befoze the Steward of the Gzantee, licet the 
Grantee fuerit pars. e e . Dean | 

Anonymus. 


/ 
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| 4 Faw 
N Attachment was pzayed againſt one, who being arreſted (2c /* 1 (oe 
N upon a Latitat, gave a. Warrant of. Attozney to. confeſs a 
Judgment, and preſently after ſnatched it out of his Hand to whom 
ft was delivered, and to2e off the Seal: And the Court ſeemed to 
incline, in regard it was to confeſs a Judgment in this Court, that 


it was a Contempt, upon which an Attachment might be granted, 


VV Anonymus. 8 5 £ 

A Prohibition was pꝛaped, to ſfay a Suit in the Court-Chrifian /-'-/i 1c: 4 
fo2 Tithes upon the ſuggeſtion of a Modus, which was al- 

ledged in this manner: That the Proprietors and Occupiers of ſuch 

a Manor, or any Parcel thereof, ſhould pay a Groat to the Parſon 

- The Court held that this could not be, fo2 if a Man had but two 

02 three Foot of Ground in the Manor he ſhould pay a Gꝛoat; 1 

but it ought to have been laid : That the Proprietors and Occupiers 2 

of ſuch a Manor, for themſelves and their Farmers, had paid Four 

PGA „ 8 * 

8 Iwiſleton verſus Hobbs. 


X liſher of Forgery, and ſue upon forged Bonds.) 
The Jury found the Oefendant Not Guilty, as to the ſirſt TUows, 


| A tion fo? theſe Cows, [You are 2 Forger of Bonds, a Pub- Poſtea 18. 


and reſolved the laſt TUows were not aftonable, it not being laid 


that he knew of the Fozgery. | 
af | | B 2 Sir 
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4+ Hill. Anno 20.& 21 Car. II. in B. R. 
Sir Thomas Griefly's Caſe. 


r \ I Romation againit him Tap fopping of the Þigh-way, the dz 
I | was Obliupabat. Jt was punch in Evidence, that be pigwed 
; it yp; and reſolved, & din del maintain the Infozmation. : * 


Anonymus. 


„„ *.2, .--./, Ia Debt, If the Defendant wages his Law, the Oath of the 
. Eleven which are nom de credulicate, map he diſpenſed twith 
py the Plaintiff's Allent. Vid. Mag Charta, c. 39. 


Chiet Ju- Note, It mas adjudged in the King's Bench, 19 Car. II. That it᷑ 

Nals ice Jones \ Pace 58 — by the Permiſſion-of the Sheriff, yet he may 

2 + he retaken by the Party at whoſe Suit he was condemned; faz it 

| Sid. 8. map he the Sheriff is inſulficient ; and it is not reaſon that his 
own Ac ſhould damnifre the Plaintiff, Vide Hob. 202. 


7 
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Termino Sancti Hillarü, Anno 20 & 21 Car. II. 
ee In Banee Negis. 


Barnes verſus Bruddel. 


laude. 0 Ction fo2 theſe Moꝛds, alledged to be ſpoken of the Plain⸗ 

- da , carried; and concludes, That by reaſon thereof ſhe was 

37. fo-bzought into her Father's diſpleaſure that he turned her out of 

T Lev. 26 1. Danis, aud that ſhe was b2ought within the Penalty of the Statute 
85 45 * of 18 Eliz. And in Maintenance of this Action a Caſe mas cite 

| aut af Rolle's iſt Part 35, inter Meadows & Boynebam, an Aﬀton Ale 

hꝛought fo2 calling of one, Whore, Per quod conſortium amiſit Vicin 


it is held, Chat ſince the Statute of the 18 Eliz, cap. 3. to ſay, One had 
a Baſtard, would bear an Aktion. eee outs 
But notwithſtanding the Opinion of the Court was, That ſuch 
an Aﬀion would not lie unleſs a ſpecial Damage had been alledg- 
ed, as to ſap, She had loſt her Marriage, as in Anne Davies Caſe; 
and the Reaſon upon the Statute alledged in the Caſe, was ſaid 
by Twiſden to be of my Low Coke's putting in; fo2 Juſtice 
Jones affirmed to him, there was nothing ſaid thereof in the Caſe. 


. | 1 Anonymus 


titf, (viz.) She was with Child by J. S. whereof ſhe miſ- 


uorum; and held it would lie. And in Anne Davie 8 Caſe, 4 Co. 17. 
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Hill. Anno 20 & 21 Car. II. in B. RK. 5 


- F. a Ctadecman contra#s Debta np gipes over troving, be 8d . 4 
; 2 be afterwards'a Bankrupt within the Statute in reſpex Pol hn 207 2 

of the Debts cantracted betare: and le it was ſaid to be ruled in 155. 
Sir Job Harvey's Caſ e. 4% 
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'A Warren may pay Tithes by Cuffom : Do of Doves in a WY 5 CAU 


| DH WITS 1 | 8 n „ 


Laſtical Court fo2 a thing whereof they haue Cogniſance, altho' the 
Party tntitles himſelf to it b Cuftom, no Peohibitionites. 


Anonymus. 


' A Pzohibition was pꝛaped, t̃oꝛ that they cited him to anſwerunto 4 he pile 
Articles in the Eccleſiaſtical Court, and did not deliver a Copy ENS. as E 4 : 

of the Articles; and it was granted quouſque they ſhould deliver to 1 Sid. 453. 

him the Copy: But the Pꝛohibition which was taken out was ab- 2 Keb. 352, 

ſolute, which the Court being infoxmed ol, then did not think fit ta 4% 445. 

grant a Conſultation, but to diſcharge that Prohibition by a Su- 


* 


(uli 


| fee Uhereupan they pꝛoceeded and excommunicated the \ 


arty koꝛ default of anſwering : Who again moved the Court fo „„ 
Piohtbition, and one was granted luith a Mandamus in it, tu ab - 
ſolve him, if it were foz not anſivering belme they gave him a e 
Copy of the Articles. 22 wn 


Bains & Biggerſdale. 


* 


R202 to reverſe a Judgment in an Aﬀton of Debt upon a\ PEEK” 
BondtnRippon-Court ; becauſe it was entred upon the Re: 
tozd, Aſſid' damna ultra miſas & cuſtagia ad 101. and doth not ſay, 
Occaſione detentionis debiti, q Occaſione prædicta; and the 
Judgment was, Quod recuperet damna prædicta, and doth not ſay, 
er LO" aſſeſſa: Pet notwithſtanding the Judgment was af- 
men, _ | = | 


$48 Billingham 


6 Hill. Anno 20 & 21 Car. II. in B. RR 


Billingham & Vavaſor. 


vgmetit in Debt, in the Court of York: 


gn | 

Firlk, In 'the Uarfance' between the Count and Plaine ;. of 
"the Plaint was entred, Ad hanc Curiam venit & queritur de 
cito deb ſuper demand” 14 l. and the Count was fo2 121. But 
| it was anſwered, That the certainty of the Sum needed not 
— edo be expreſſed in the Plaint, and ſo Surpluſage. But other wile it 
is of a Uariance between the Oꝛiginal and the Count; fo? the 


Wt J e 0 Writ muſt compꝛehend the certainty of the Debt; and 2 Ero. 311. 


Aab 4 5 7 "i 


| // — 27 auc 


was cited, where Debt was bꝛought in the Common Bench fo2 40s. 
and after the Return of the Pluries Capias the Entry was, Quod 
Querens obtulit ſe in pl'to deb' 40 l. and'alligned fo2 Erro?, and dil 
allowed. But to that it was ſaid, That that was but a Biſpiiſton 
in the Entry ok a Continuance which had a fozmer Reco to 
warrant it: And here, tho the certainty ol the Sum need not 


vid. 3 Cro. to habe been Fend: vet when it is, the! muſt not vary 
619. rom it . Et t adjornatur. n | 808 . 
Bourne verfur Maſon. Real 8 


2 Keb. 45 454, Jam an nAffumpſit; the Plaintiff declares, That whereas one Parric 
3577 527. was indebted to the Plaintiff and Dekendants in two ſeve- 
— ral Sums of Boney, and that a Stranger was indebted in ano⸗ 
ther Sum to Parrie; that there being a Communication between 
them, the Defendants in Conſideration that Parrie would permit 
them to ſue in his Mame the Stranger koꝛ the Sum due to him, 
they pꝛomiſed they would pay the Sum which Parrie owed to the 
Plaintiff ; and alledged, that Parrie permitted them to ſue, 
and that they recovered. ' After Non Aſſumpſit pleaded, and a Ger⸗ 
ditt fo2 the Plaintiff, it was moved fn Arreſt of Judgment, That 
Poſtea 318, the Plaintiff could not bꝛing this Acton, fo2 he was a Stranger 
332. to the Conſideration. 
But in maintenance thereok a Judgment was cited in 1658. 
{Vide Cra. between Sprat and Agar, in the King's Bench, where one pꝛomiled 
y to the Father, in Conſideration that he would give his Daughter 
, Rolle 31. in Marriage with his Son, he would ſettle ſo much Land. Akte 
N. 6 the Marriage the Son bzought the Ackion; and it was 2djuvged 
maintainable. And another Cale was cited of a Pꝛomiſe to a 
Raym. 302. Phyſician, That if he did ſuch a Cure, he would give ſuch a 
Sum of Boney to himſelf, and another to his Daughter; and it 
was reſolved, the Daughter might bzing an Aſſumpſit. Which 
_ Caſes the Court agreed: Fo? in the one Caſe the Parties that 
bzought * Aſſumpſit did the meritozious At, tho' the Pꝛomiſe 
was 
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10 yanſelf, or benefis-ro' the Dekendant, bat is a mere Stranger 
ta the Conſideration ; wherefoze it was adjudged Quod nil capiat Fe. 
per billam : C 


and ewe g 


„ en: ah ann! | 


Appearance; but if an Oziginal houtd bear Date upon a Sunday /*, / , 


_ Hilll Anno to & 5 Car. II. in BR: »5 
was made to another; and in the other Caſe, the nearneſs of the „ 
Relation gives the Daughter the benefit ol the Conſideration per- ee 66 
foꝛmed by her Father; but here the Plaintiff vid nothing of trouble „ 
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A Prohibition was prayed. to the Eccleſtatzitäl Coutt, fo2 that e ele 
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LZ'X the Defendant bellen agatut ehe Plaintick there, ko calling 2 Keb 453, 


at her, Impudent Whore, which was faid to be only a wo or Bal. 454- 


tien; and the nter Opmions have been, that unlels ſome ad ot 
benteation were erpꝛelled that Pꝛohlbttions thoald be granted. 

„But the Court vented it in this Caſe, it being an Dffence of a boſte 51, 
Spiritual Conriſance, and Eaton and Ailoff g Cale, 1 Cro. 110. 199.744 
mY ure ae, 397. were cited,” n rade 
29 kart 1 22 A $543. fl 5125 „ 7 47 175 EF | 138 0 4 3. 4 A 
e Shetiif" may len 1 he tales in Execution by a*, rĩ?7ʃi—. 
Heri Facias, ät any Rates, ik the Defendant denies to pay the 


Nota, No Aion gt Debt lies againf the Sheriff when the 
Patty eſcapes who is taken upon a Peine Pꝛoceſs, but an Action ; 
upon dhe Tillw'only,” Ou 


% 


22 192327 dünn 9 H e ons nee 
110 Vaughan & Liayd. 1 

N an 'Audica Querela, the Party appeared upon the Scire Facias, ; Sid. %. 

and demurted, e the Scire Facias boze date the 23d Day of 2 Keb. 4 ũ0˖1. 
ober, und the Audita Querela the zu of November after. To 0 4 4 


which'it was laid, that this Fault in the elne Pꝛotels is aided bp / tre 8h wn fed 


02 the like, the Appearance of the Party would not help it. But 2680 
on the other fide it was fav, That the Party han no Day in Court 
dy the Audita Querela, and this was a Default in the firſt Pzxoceſs 
againff him, and compared it to a Scire Facias upon a Judgment, 

in which ſuch a Foun oi not be cured by Appearance. To which 

the Court agreed, Fos there the Scire Facias fs the Foundation, | 

and Wen DAginal,” and the Judgment is giwen upon it; but > Co. 424 

re the Scire Facias ig only to fing in the Party to gnſwer, and 

n the nature of a Bethe Pꝛotels, inn the Judgment is given upon 

the Audita Querela; wherefoze they diſallowed rhe Demurter. 
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8 Hill. Anno 20 & 21 Car. II. in B. R. 


= [2 5 Barnes verſur Hughes.” 


: | Ti +22 654 Ws $95 55 1361 WE: 1211 4 

- 5 na Des tam pro Domino Rege quam pro ſeipſo, upon the Stat. of 

Curtis& In- L 5 Eliz. cap. 4. foꝛ exerciſing of the Trade of a Gzocer in Sa- 

man. lisbury, not being bound Apprentice thereunto. The Defendant 

* __ pleads Nil debet, and being tried by Niſi Prius, and a Uerdi fo2 the 

3 * 3. Plaintiff, it was moved in Arreſt of Judgment, that this Aﬀton could 

2 Keb. 401, not be bꝛought in this Court, fo2 by the Stat. 21 Jac. cap. 4. It is 

424, 447, enacted, That all Offences againſt any penal Statute, for which an 
755 2 Informer may lawfully ground any N Action, Bill, Plaint, Suit 

or Information before. Juſtices of Aſſize, Niſi Prize or Gaol- delivery, 

Juſtices of Oyer and Termiuer, or of the Peace in their Feng 

narter-Seſſions, ſhall be commenced, ſued, &c. before the ſaid 

Juſtices, they having Power to hear and determine the ſame; and not 

elſewhere z which Negative woꝛds, as it was ſaid, take away the 

Jurisdiction of this Court: And whereas 31 Eliz. reſtrained not the 

Ving's Attozney becauſe it only made mention of Common Jn- 

fozmers ; the King's Attomey is expꝛeuly named in this Statute, 

and the Caſes in 2 Cro. 85. between Beane and Druge, ant 

Moyl and Taylour's Caſe, 2 Cro. 178. were quoted. And the Sta- 

tute mould be to little purpoſe, if it did not extend to Actions ot 

} Debt, as well as Inkozmations and Jndifments. But it was 

ſaid on the other ſide, That it could not extend to Actions of Debt, 


1 


1 


Kl. on. fo2 they could not be bzought befoze Juſtices ok Allize, oz the 


other Juſtices named in the At, and it ſhall only extend to 

ſuch Suits as an Inkoꝛmer might lawfully commence befoze them. 

And it has been relolved, That this AX did give no new Jurif- 
dickion, as 1 Cro. 112. Farrington and Keymer 's Cale, in an- Inkog⸗ 

| mation upon the Statute ok 23 H. 8. cap. 4. for ſelling of Beer at 
Oro Car. an unlawful Pꝛice, which gives the Foxfeiture to be recovered in 
Courts, where no Pꝛatecion oꝛ (Uager of Law ſhall be allowed in 

any Suit grounded upon it, extends only to the Courts at Weſt- 
minſter, as 6 Co. in Gregory's Cale it was reſolved, That no Inkoꝛ. 
mation koꝛ an Offence againſt this Statute could be commenced be⸗ 
tone the Juſtices of A\li3e oz Peace at the Seſſions, notwithitanding 

the Ad in 21 Jac.. which owains, That Suits fo2 offences againſt 

Penal Laws ſhall be befoze them aud the reſt there mentioned; Foz 

the Yi only ertends-to-thoſe Dffences, fo2 the which an Jnfozmec 

might lawfully ground any popular Afton befoze them, and it was 

never held that that Ac gave any nein Jurisdickion. Nom if this 

Attion cannot be bꝛaught in this Court, the Statute muſt repeal 

a great patt of the Remedies given by 5 Eliz. againſt this Offence, 

and only leave it to be puniſhed by JndiXments and Inkozmations, 

which certainly was never the intent of the Statute, and would 

be very miſchievous : fo2 if the Dffender goes out of the County 

5 | 4 . after 


; F . * 


"Hills Abno 20 & 27 Car. II in BR. 9 


—— ——⅜ 
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* 
Sneha. all. ett. 
— 


— 


after the offence committed, he cannot be puniſhed ; fo? the Ju- * clot Jt 46] / al, hay 


ſtices named in the Statute cannot award Pꝛocels out of thee col 4 2d: 7 2h 


County, and therefoze foz that reaſon there ſhould be remedy in a s 22 


Cort. ok General Juriſdittion, and fince 21 Jac. there have been bak ee 


many Precedeiits of like Aﬀions ; all which would be reverſed, ik 


that "at thoukd tale away Aitions of Debt in this Court. and 15 2 
fo2 theſe Reaſons the Caſe being moved divers times, the Court 2 . ot 


gave Judgment fo2 the r Styl. 340. 


| Anonymus. : 


1 Dat upon an Outtguition the Defendant das) That he de⸗ 


ig victdus, fo2 de ought to hem to whom he delivered it; and a be e 
Mn on his PT, & iffint nient ſon fait. 1 


et ee ee  Anonymus: 78 


2 ror? Irs * made to A: and then anorher Leaſe is made Poſtea 91. 


. for Pears,” ts commence after the Expiration ot — "kg 


kommer Leaſe, if B. and C. ſhoulo ſo long live, with a reſetvation 
of ſeveral things, and Reddend* 3 l. nomine Herioti after the death 
of Bro: C. B. dies during the rontinmnce of the firſt Leaſe. Che 
5 1. muſk be paid; Toy! it ts not in the nature of a Rent, but a Sum 


57 8 : #1 [43 , 20 . "2 ow * — 
« o & F C 


tet; bl — a chm and Mort 
4102-36! 22083747 1 


Poſtea 15 


Defendant, requiring him to pay the Plaintiff the ſaid Sum of Keb 4 


50 l. Chen he faith, that the Defendant upon view of the Note, in 443, 433 

consideration that the Plaintiff would accept of his Pꝛomiſe foꝛthe 

Money, and ſtay a Foztnight fo2 the ſame, he did aſſume to pay him. 
To which the Dekendant demurs fo? the inſufficiency of the Con- "oY 

2. 

or beſfit to the Ooetendant, ton he might due his Debtozin the mean i Winch 7. 

time; neither is it afledgod,' that the Defendant was indebted to 

J. S. But it it had been in Conſideration; that the Plaintiit mould 

accept of the Defendant fox1iis/Debtox, that might have been good; 


fo? that is an implien Diſcharge of the other, whom if he had ſued, ;Saund. 210; 


the Defendant might hade had an Akon. 1 Roll 29. And fot thig id. 395. 
Beaſan the Opinion of the Court was againſt the Plaintiff, And 
this Point was ſaid to be adjudged between Neweomen and Lee in 


this Court, Paſchz 1650. Rot. 62. Styl. 249. 
C | Anony- 


livered it as an Eſcrow, & hoc paratus eft verificare. This Plea Plo =P | 


* f 


fAtderat on; it being nothing of trouble o2 prejudice to the Plaintiff, dr AT; 


3 Toe Pin met in an-Aſſumpſi "haven; That I. 8. Ns = i Lev. 248.4 (Lal, 
debted unto him in 501. gave him a Note, directen to the | — you. * 


7 
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i 1 nnn. 8 
8 10 Hill. Anno 20 & 21 Car. II. in B. R. 
| Dn Anonymus. 


Auel 10.4 & Ban was indied fo2 ſaping, The Juſtices of the Peace 
4 gg = I bad nothing to do with the Exciſe : And it was quathed by 
| the Opinion of the Court: koz ſuch an Jnfozmation could not 

make a man criminal. Weis | | 


1 | | 
[ Nurſtie verſur Hall. 
17 | : & * 
engl ,/ HE Grantee of a Reverſion bzings an Ackion of Covenant 
. eee, cent e | gau the Later foz-pears, fo2 non-payment of Rent. 
be +954. 3 Mod. Rep. The Queſtion was, Whether it ought to be laid where the 
. eee dee. By 337, —_ alledged to be made; 358 where 822 ou * — 
e 17%: , 1 Jid. 401. ſaid, That the Statute of 32 H. 8. c. 34. which g e Action 
4 PA / ml — gg of Covenant- to the Afſinnee of the Reverſion, ſaith, That they 
. %, Keb. 435, ſhall have ſuch Actions in like manner as the Leſſors ſhould have 
"_ 455, had. JNow if it had been bzought by the Lefſoz, it had been tran: 
©. *  fitozy, and ſo in the Caſe of an Aignment by Commimoners os 
Bankrupt, the Alignee of the Commiſſioners of Bankrupt ſhall 
bing Debt as the firſt Creditoꝛ ſhould have done. 11.6 
But it was ſaid on the other Side, That the Statute intended 
not to aſſign ft as a bare Choſe en Action, but to knit it to the 
Reverſion ; and where it faith, The Aſſignee ſhall have Remedy 
3 Mod. 338. in like manner; that is, the ſame Remedy in ſubſtance : And in 
the caſe of the Bankrupt's Debt the Contrack is only afligned, 
And in the 42 E. 3. cap. 3. it is ſaid, That an Adion of Covenant 
lay fo2 the Aſignee at the Common Law. But becauſe the Court 
was not full, it was thought fit this Cale ſhould be Adjourned - 


| till the next Term. - £2 
: Roll. 539, Note, It was ſaid in this Caſe, the Wozd Reddendum makes . 
No. 10.” a Cobenat. * 


+ Day and Pitts. 


\ 1 4 4 - AC. 

9 A Fa >, 
WO 47A 
i / . 


they were ſpoken at the fame time: which Suggeſtion was not good; 
dog the Mods ought to have been fully confeſs'd. And it was ſaid. 
by the Court, That this Matter ought to have been pleaded there, 
and if they had not admitted the Plea, then to move fo2 a P2o- 
„ Gilman 


cb 4. A Prohibition was moved foz to day a Suit in the Spirttual 
4 = A an, upon a Suggeſtion, that it was fo? calling one Old 
Thief, and Old Whore ;; and if there were any ſuch Moꝛds ſpoken, 
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Gilman and d Wright. 


Rurgb moved againſt Wright (Steward of Havering Court in XA 410. ”Þ. A (te 4 
Eſſex) £02 refuſing to admit Gilman an Attozney in this Court 2 Keb. 477- Le 44", GR 
to appear foꝛ a man in an Afton ſued againſt him there; alledging, 15 4 = i 7 
That the Attozneys of the Courts of Weſtminſter might pꝛactile 33 e 
in any inkerioꝛ Court; neither had they a Pꝛelcription oꝛ Charter 2 le L 
to have a certain number of Attozneys of their own, and to ex . ce att» 
clude others. 

But becauſe it was the general Uſage of thoſe inferior Courts 
to admit none but their own Attomeys, tho the Court ſeemed tag 
incline, That they ought not by Law to refuſe others; and it 
was lald to be ſo adjudged in the 15th of Car. 1. in one CY 
Cale; pet they would be adviſed until the nert Term. 


+ 
cbt 17 


Cab . 


, O 
Note, One who is Subpena'd fo2 a Witneſs, may Have a Tritt t . 
of Puivllege to ten 15 from Arreſts in e and ee 1 ee le abe * 


| Anonymus. | | 


Ac 

A Probe was granted to the Court ofthe Darches of Wales > Keb. 472: 1 ll 

fo2 that Lands being deſcended to an Intant, which wass 75 ee , 
ſubſtd to a Truſt, they had not only enjoined the poſſeſſion of thole 2 5 
Lands, but of other Lands deſcended to him. And it was ſaid by 126 4, Ae. U, Dee 
the Court, That they cold not ſequeſter Lands at all, fo2 the 
perkoꝛmance of a Decree of their Court to, pay Boner. 10. they 
can ani a agere in perſonam, F. non in rem. 


Termino Paſchæ, Anno 21 Car. II. 


In Banco Regis. 


Anonymus. 
boot .* Poſtea : 4 5 pe Sheriff returned Non eſt inventus to a TUrit bꝛought 
1 28 aggainſt his own Bafliff, and delivered to him. But the 


Court amerced him Fo2ty ſhillings, and he was oꝛdered 
to amend his Return. FIT 154-20 


wd n Anonymus. 
35 , wks PU vt, £ 4 g * a 


ae lacs . 2 11. ; $6 Þ 259 44 ol 5; 0 —— 
4 jams (* 45 Kt» / T and Converſion was bꝛought againſt foo fone: Feme, 
Kein id du, V. Vel. 166. fo2 that they ad uſum proprium converterunt & diſpoſuerunt; 
2 4 254. and held not to be good, becauſe the Wife cannot convert with 
* ea 2 7 Mt 5 ; | N 1 R 
| I Roll. 25 5 ber 9 . : 


Pers | Skinner and Gunter, & e. 
„„ 2 re 6e. A. Bill in the nature of Confpirarywop brought againif Three, 


n uh 


Add that they, Conſpiratione initercas habira, taufed the Ptain- 

eos. . tilf ks be atrefted in London, u aß £9 ver him and have 

23,25, 362. bim impꝛiſoned, knowing that he was not able to find Ball, 

| 1 Sauv. 228. Whereas they had no cauſe of Acton. The Defendants pleaded 
Raym. 176. Mot Guilty, and the Iſſue was found only againſt one of them. 

2 Feb. 473 It was moved in Arreſt of Judgment, That the Declaration was 
„ 7 tnlufficient, becauſe it was not declared that the firſt Aion was 
; | 1 Fo2 no Conſpiracy lies upon an Indickment bekoꝛe 

cquittal. | 

a But the Court inclined to diſallow this; fo2 here the ground of 
het ol. the Aﬀion is the caufleſs troubling of him to put in Bail: But 

when a man is indicked, he lies under the ſcandal of the Crime 
until he is acquitted. 6+ 8} | 

Raym. 118, Another Exception was, That this Bill being in the nature of a 
176. Writ of Conſpiracy, there being One only kound Guilty, the Afton 
Foſtea 234- fatls. But it was laid, True, it is lo tn caſe of Conlpiracy to 
Luo: 26) 2965. indick one of Feiony ; but here tis rather in the nature of an 
Addon upon the Cale, and the Conſpiracy alledged is by wap of 

aEvanition. Fitz. N B. 116. Bt adjournatur, Poſtea 18. 


, 


„ LE BS > 
: . 8 4 Find { 4 
ho 


Anonymus. 


Paſch. Anno 21 Car. II. in BR. 3 


- 


Anonymus. 


N Jndiament was removed hither the laſt Term out of 2 keb. 476. 
Middleſex, againſt Edward S. of Perjury, and he was named Haube l. 

1 all along in the Indickment unto the Concluſion, and then * 
it was, & fic prædictus Johannes commiſit perjurium. The Court, „ 
was moved that this might be amended, and it was ſaid,” Indick ⸗ ed 
ments removed out of London have been amended by the Ozigi⸗ 
= fo2 they do not certifie that, but only.a Tranſcript ; and 

a Jury have been reſummoned to amend an Jndi#ment found in 
this Court; and in this Cale, if by Examination of the Clerk of 
the Peace it appeared, that the Tnditment certified varied from the | 
Datginal, it might be amended ; ſed Curia adviſare vult. 


Nota, Tf a Venire Facias be returned and not filed, a new one 
may be taken out. 


Thomas Burgen's Caſe. 


A* Jndifment was bꝛought againſt Thomas Burgen, fo? ſel⸗ q Sd. coo; 52 17 
ling Ale in black Pots not marked, and doth not conclude 2 Keb. 477 / ug ff erty 
contra formam Statuti, and held to be-good enough, fo2 the Com. Pele ol. d, 
mon- Law appoints juſt Mealures; and tha the Statute adds thiss 
kirtumſtance, pet the Crime being at Common Law, the Con- „ A 
cluffon is as it ought to be. hug Chr 

Where a Statute makes an offence moꝛe penal, (as that which 
dep2ives one that ſteals the value of five Shillings, out of a 
dwel!ing Houſe in the Day time, ok his Clergy,) yet the Con⸗ 
cluſion of an Jen in that caſe is not contra formam = 
Sorel 173 \ 7, e 

| w—_ 249, | 

- Nota, cUhere one is ſued * a name with an die, 25 Addt- 58 3. 


tion miſt be erprefled after the firſt Name. 5 ee 


W 50. 


Clerke and Cheney: 


1 Treſpaſs koꝛ breaking of his Cloſe, the Defendant den > Ked 480, 7 2% £4 jd 4 
by reaſon of a wan from his Þouſe thoꝛaugh the place where, 453: Las 

uſque altam viam regiam in parochia de D. vocat. London Road, Hob. 189. 

and Iſſue was joined upon the Tay, and found fo? the Plaintiff; 

It was movedtinArreſt of Judgment, that there was no Jfſuejoined, 

fo2 the incertainty of the Terminus ad quem, whither this Tay 


Hould tead';/ and one that juſtifies fo2 a (Uay, if he anledges the 
Nate from wbenee, und to which, and that it leads over the 
_ where, tis ſufficient, tho' he miſtake the other mean paſſa- 

I ges 


* 


— — — 


Paſch. Anno 21 Car. II. in B. R. 
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ges of it, and tho' this be the Defendant's own Plea, vet he 
may take Exceptions to it, not being certain enough to make an 


fie. 
Sed non allocatur, foꝛ in regard it is found that he had a Tay over 


the place where, it is not material to the juſtification whither it 
„leads, it being akter a Uerdi#, when the right of the Cafe is 
tried: And it is aided at laſt by the Statute of Oxford, 16 Car. 
And ſo Twiſden laid, it was the Opinion ok all the Judges oy 
ag * PHttms rye. Cale to them at D: s 


| Norris aud Cuffail. 


Cf an Arlon unon the Caſe. the Piaintiff declared, That t. the 
cfendant in_confideration.of. fir Pence paid in hand the 13th 


ok Jan. 17 Car. and that the Plaintiff would pay him 20 8. a 


Month, he pꝛomiled to lerve him in his Glals hole after the firſt 


Journey of Glaſs; and lets foth, quod primum iter vitrij.tunc.prox. 
ſequens aggreamentum prædictum fuit 21 Feb. 17 Car. which was 


the Pear "Þefoxe, and that the Dekendant did not come to ſerve 


him, 
After Gerdick fo2 the Plaintiff it was moved in Arreſt of Judg⸗ 


ment, That the Plaintiff had not declared ſufficiently of any 


1 Sid. 426. 


Clark verſus - 


Pryn. 
1 Mod, 11. 


ourney of Glaſs akt er the Agreement. but that alledged, appears to 
be the year befoze, Et adjournatur: This Cale being moved again, 


Twiſden ſaid he had put it to the Judges at Serjeants-Inn, and 


they were all ol n 1 10 it * as n alter d 
e 30439 . 


4 
I 
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„% UHlenath verſus Pron. : 
2 an Ejectione Firmæ of the Refo2p of Weſtbourn in Chiche- 
| ter, upon Mot Guiity pleaded, it appeared upon the Evidence 

the Plaintiff 8 Title was as Pꝛeſentee of the Gꝛantee of the 


oi Avoidance from the Low:Lumley, and Letters of: Inſtitution 


Keb. 484, under the Seal of the Dwinary were pꝛoduced; but by reaſon 


556. 


ol the Times (the Oxiuary, Parſon and Patron being ſequeſtred,) 


no Jndution followed thereupon, until the King's Reſtozation ; 
this Inſtitution was 1645. Soon after the Defendant was placed 


in this Church by an Pwinance ok Parliament, and hath en- 


joped it eber lince; and there was an Ack of Parliament made, 


13 


12 Caf. g, which confirms Mintſters in their Poſleſſions of ang 


Benet ce with. Cure, tho they came not in by Admiſſion, Inſtitu⸗ 
tlon and Induckion, but accoꝛding to a Fozm uſed in thoſe times, 
in which Act there is allo a Clauſe ol Reſtitution of ſequeſirey 
Miniſters, to ſuch We as; —_ _ arr Areas of by —_ 


the profits, 
4 It 


Paſch. Anno 21 Car. II. in B K. => 1 * 


It was alledged on the Defendant's ſide, That the Plainfiff pꝛo⸗ Solace: Cn 
ving nothing of a Pzeſentation, the Jnffitution could not be ad- L. bes ce all, . 2) 4 
mitted as an Evidence of it, eſpecially in this caſe, where the Induction | 
was ſo long after; to which the Court did incline. And then the 
Dath of the Gzantee of the next Avoidance was offered, which 3 
was not admitted, altho his Intereſt was executed by the Pre. 
ſentment. And it was ſaid, That an Afligno2 might be ſwom 7 2 
a Witneſs to the Alignment of a Leaſe, where there were gj Oo 
Covenants. Jt was alſo ſaid, That the Plaintiff was not within the e 5, eee 
clauſe of Reſtitution, of the At of 12 Car. becauſehe was never ſ eee... 
zed by taking the ÞP2ofits, which cannot be until JndufXton, ac-/ 
coding to Hare and Bickler's Caſe, in the Commentaries, quod 


* 
1 


A A | £ 
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fuit conceſſum. fut, (JE® } 


To which it was replied, That neither was the Defendant | 
within the Clauſe of Confirmation, becauſe the Refozy in que- . 

ſtion was not a Benefice with cure, fo2 there is belonging to it 
_ a perpetual Uicaridge endowed, and the Uicar comes in by Aw 
- miſſion, Inſtitution and Jndufion, who perfozms Divine Service, 
pays the Synodals and Pꝛocurations, repairs the Chancel ; and 72 Hie, no; l 
therefoze it hath been adjudged, that ſuch a Uicar ſhall have Arboo 3 
res in Cœmiterio: and it was ſald that the Statute of 21 Hf. . 
againſt Pluralities, doth not extend to Refozies, where there are cn | 
Cicaridges endowed, - And Linwood deſcribes a Benefice without 4 PT 

: ” : 2.4/8 les 

cure, cujus cura Vicariis perpetuo exercenda eſt : Otherwiſe here 
the Aicar is tempoꝛal and removeable. And the difference is inter pk 
curam actualem & habitualem. And tis the Cure that the Retoz 
hath, and \o hath every Bifhop in his Dioceſs; who when he gives 
Inſtitution ſaith, Accipe curam tuam & meam; but the Att only 
extends to the firſt. | Iz 
It appeared allo on the other ſive, That the Parſon had come 
once oz twice a year, and pꝛeached and adminiſtred Sacraments; 
and that without the Uicar's leave, and alſo paid Firff-fruttsz -— =, 
Upon all this matter the Opinion of the Court was, That + / 
the Parſon had a concurrent Cure with the Uicar, and reſemblen ' 1 <f 7 
it to the caſe where there are two Jncumbents in one Church, 
and coming in by Admiſſion , Inſtitution and Jndution, the ; | 
Qicar could not difcharge him of the Cure of Souls. But Dona- Sea 4e #40108 
tives, which are conkerred by Laymen, are ſine cura. : | 


Note, The Plaintiff's Counſel would haue denied the Ack of „ 

12 Car. to be an At of Parliament, becauſe they were not unn: 
moned by the King's Wrtt; but the Judges would not admit it to ..: / + 7% 7 | 
be queſtioned, and aſd, That all the Judges reſolved, that the 
A being made by King, Lozds, and Commons, they ought not 
now to p2y into any defets of the Circumſtance of calling them 
together; neither would they ſtiffer a point to be ſffrred, _ 

4 % 


"bs Paſch. Anno 21 Car. II. in B. R. 5 


33 H. 6. 19. gig, the Jury found faz the Plaintiff. It leemed by the Court in 
this caſe, that Letters ot Inttitution muſt be under the Epiſco- 


| 99222 2 On Bal Seal; ſed vide Cro. lib. 1. 249 ED 
| hee: - $4 $i 9 {+ BEN x 24 | pe : Af | 


Ante 10. \ E was indifed, fox that he ſcandaloſe & contemp- 
M 2 Keb. 494. H tuoſe propalavit & publicavit verba ſequentia, V1Z. That 
| „„ er of the juſtices of Peace do underſtand the Statutes for the 
NNE, 7 Exciſe, unleſs Mr. A. B. and he underſtands but little of them, no, 
. e nor many Parliament - men do not underſtand them upon the read- 
2 errut isl ing of them. And it was moved to quach the Indickment, foz that 
| a man could not be indided koz ſpeaking of ſach wozds ; and of 
| that Onintan was the Court: But they ſaid he might have been 
bound to his Good Behaviour. R 


Stone's Caſe, 


| 


: 9 pitta , A Writ of Privilege was -pzaped for Stone, an Attomep of 


N J - 265. CTuſtom was, foz the Homage to chile one of the Tenants ta 
ada B. 486, 491, Kollek the Lozd's Rents 02 the year following; and they elefted 
508. him. | But it was faid, that this might be taken to be parcel of 

Apres 29. hig Tenure, fo2 the Lows uſe'to ſeize the Land fo2 not executing 

of it; and his: Pyivilege ought not to depzive the Loyd of the 

1 Cro. 422. @eryice of his Cenant. Jn the Book of H. 6. the Archbichap of 
Vork fieing bound by Tenure to collec the Tenths, pleaded the 
King's Letters Patents in diſcharge thereof, and they were diſal⸗ 


has 4 
| 250 iy Raym. 179. the Court, who was+a-Copyholder of b where the 
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lowed; and tho! Attozneys have had their privilege where they 


March 30. hang bean p2efſed fo2 Soldiers, as in Venable's Caſe, 1 Cro. 8 Co, En- 
Cr.Car.389. tries. 436. Spring's Caſe, and. 1 Cro. 283. and where by Cuſtom it 
enme to an Attoaney's turn to be Conffable, vid. Roll 2. part. 276. 

net thele are publick Services to which every one is bound; but 

wüeges map be allowed to exempt particular perſons, as 

e Hing man grant to ont, that he walk not be of a Jur. 


Bu the Court facthied te grant the Crit; fv2 it did nat appear 


that it was partel o: his Cenure, but rather impoſed upon him by 
: the Cuſtom of the Manoꝛ; and if Attozneys ſhall he diſcharged 
= of the Service: of the Common-wealth, a fortiori of any pꝛivate 
| Service. Vide poſtea 9. _—— 6 "Fat 
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I be King verſus Webb. 3 
2 us ae e, 


4 

IN an Aton bzought againſt him fo2 imbeziling of the King's 1 Sid. 412 (, glu 
Goods, which was laid in the Declaration to be in London 3 Keb. 3 / * 14 led — 
it was moved fo2 the King, that the County might be changed e. , 

And the Court held the King might chooſe his County, and might? 

wave that which he had ſeemed to have elefted before, ag he map 
wave his Demurrer and join Iſſue, & contra. 4. 2 


| Perry's Caſe. 


| £- = 

N an Inkozmation of Fozgery againſt him, being an Attoznep Poltea'3s. Had : ot, 7 
of the Common⸗Pleas, it was alledged, That he had framed 2 Keb. 450, ie 

a certain Writing in the Fozm of a Releaſe at Sherborn, and 501, 527. aus # gti 
that he publiſhed and gave it in Evidence at Dorcheſter, and -;.../ AE 
the Venue came out of Dorcheſter; whereas it was ſaid, it ought 720 t . 
to have come out of both places. To which it was anſwered, ; / 
That the publiſhing, and not the framing, was the Crime, But 
notwithſtanding it was held to be a Mil⸗trial, and being in an 
Infomation it was not aidey by any Statute. Poſtea 35. 


/ 


A - 


* 
f 1 
o 
+ 


| Anonymus. 


E Trover and Converſion, amongſt other things the Platntiff . el 

I declared de ſex bovibus, inſtead of bobus. Upon Not Guilty /. ,, spe of, 

pleaded, and found fo2 the Plaintiff, and entire Damages al: ' A . 4 / 
LY 


d, | 
It was moved in Arreſt of Judgment, That the Jury ought 
to have given no Damages; fo2 bovibus, being a wozd tnſenſible, 
and entire Damages being given, it was naught foz all. To which 
it was anſwered ; That it the Moꝛd be inſenſible, notwithſlanding 
the Anglice, the Jurp ſhall not be intended to have regarded it 
tn the giving of Damages ; and if it hath a Signification, then 
it is well enough. And it was laid, Bovibus was an old Latin 
Wow, and is found in Plautus, and tis bobus only by contrafton. 
Jt was alſo ſaid, That the Plaintiff bzought this Aﬀion as Poſte 30 + 
Executoꝛ, and the Trover was laid in the Teſtatoz's time, which 31. 
was not ſufficient, tho the Converſion was alleged in his 


40 


__ own. 


But the Court held neither of theſe Exceptions ſuffictent to 
arreſt Judgment. 
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Rumſey verſus Rawſon. 


OY 

Poſtea 25. / 15 Replevin, the Dekendant avowed foz Damage Fea- 

Raym. 171, The Plaintiff replies, That the Parſon of ſuch a Pariſh and all 

2 Keb. 410, Hig PzeDeceſſos have had time out of mind Common in the place 

493, 594 where, &c. belonging to his Glebe, and that the Beaſts of the 
Plaintiff were Levant and Couchant upon the Glebe, and he put 
them into the Common by the Licence of the Parſon. 


The Defendant traverſes that they were Levant and Couchant, 


and found fo2 the Plaintiff, And it was moved in Arreſt of Judg- 


e Fl That the Plaintiff had not alledged matter ſuffictent to 


2 Ley z, juſtilie his Beaſts going in the Common; to2 no other Beaſts 
ul bought to be put into the Common, but thoſe of the Tenant of the 


aal Eee. Land to which it is appendant, oz thoſe which he takes to Com- 


. * 


Rol 


peſter his Land. Fitz. N. B. 180. b. and that tho the Common be 
claimed foꝛ a certain number. get 4 
And the Opinion of the Court was, That the Defendant 
might have demurred in this caſe, But after a Uerdit the Court 
tall intend they were Beaſts which the Parlon pꝛocured to Com- 
peſter his Land, and the Right of the Caſe is tried, ſo aided by 
the Statute of Oxford. But they gave farther time to ſhew 
Cauſe, Poſtea 25. . 


Anonymus. 


ada , A ation was brought foz theſe woꝛds, [Thou haſt received 
egen $53 ſtoln Goods, and knew they were ſtoln. Alice S. ſtole 
oY them, 


and thou wert Partner with her] Fo the firſt wozds the 
N. 27, 68. Court held them not aftonable ; fo2 they might admit ok a ju- 
7 70 ſtifiable Conſtrufton, as if the Goods were waived. But the laft 
. were holden ſufficient ; fo2 Partner with her muſt intend Partner 

in the Felony. | p 


Skinner verſus Gunter & al. 


7 (Ae, x 11 ÞE Caſe was moved again by Pemberton, and alledged in 


5 maintenance of the Afton, That it was but in the nature 
of an Aﬀion upon the Caſe; fo; at the Common-Law no Crit of 
Conſpiracy lap but fo2 inviting one of a capital Crime; and that 


-. 4 j4e7 Gl t àlter an Acquittal by Aerdick. But ſince the Statute of 33 Ed. 1. de 


Conſriratoribus, Aﬀfons have been bꝛought foꝛ conſpiring to indie 
one of Treſpaſs, oz to ſte one inalicioufly without cauſe of Action, 

„as this Caſe 18, and ſo is Br. tit. Conſp. pl. 2. and by F. N. B. 11 6. 
+ | ſuch 
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ſuch an Action in the nature of Conſpiracy lies again one. And . 234 


the Title of the Adion in this Caſe is In placito tranſgr. ſuper ca- 
ſum; and fo2 theſe Reaſons all the Court were of Opinion fo2 the 


Plaintiff, Vid. ante 12. 


Braithwaite 8 Caſe. 


Raithwaite bꝛought a Mandamus to the Mayoꝛ, Bailiffs and 2 Keb 482. a ada tl f 
Burgeſſes of the Town of Northampton, to be reſtozed to his es ac MMS ul n 


Place of Alderman there. 
They make a Return, and in their Return ſet forth the Letters 


Patents of 16 Car. by which they were incoꝛpoꝛated; and Power 


is given them of holding a Tommon⸗Council, conſiſting of a 


Dayo!, 2 Bailiffs and 48 Burgeſſes, and thar the Mapoz, Bailiffs, 


and ſuch Burgeſſes as had been Bayozs (commonly called Alder- 
men) ſhould have Power upon juſt Cauſeto amove any Common- 
Council⸗Han from his Place there; aud then they ſet fozth how 
Braithwaite was a Member of the Common-Council, and had 
committed divers Dffences, which they expꝛeſſed in particular. 
Wihereupon, the 13th of Dec. 17 Car. the Common-Council alem⸗ 
bled together, & ſummoniri procuraverunt the ſaid Braithwaite 
and. he not coming to anſwer, was the ſame Day amoved ab 
officio ſuo & loco ſuo in Communi Concilio per Majorem & Bur- 
genſes authoritate & ſecundum Chartam prædictam. 

It was alſo ſet foꝛth, That they had a Command from the King 
and Council to amove him. Upon this Return there were four 
Exceptions taken. | 

Firſt, That it did not appear that he was ſummoned; koꝛ it ought 
to have been, qui quidem Braithwaite poſtea ſummonitus fuit, and not 
ſummoniri procuraverunt. Sed non allocatur; fo it was held clearly 
to be all one. Otherwiſe, ik it had been quod procuraverunt J. S. 
eum ſummonire. 

A Second Exception was, That their Pꝛoceedings were too 
quick; fo2 they amoved him the ſame day wherein he was ſum⸗ 
money, Sed non allocatur ; fo2 it appearing he lived in the ſame 
Town, and refuſed to come to make his Defence, they might im⸗ 
medtately amove him. | 

A Third Exception was, That they had erceeded their Power, 
which was only to amove him from his Place in the Common- 
Council, and they had amoved him from his Office. Sed non al- 
locatur; fo? tis that wherein his Office conſiſts, and indeed it 
was f0 averred in the Return. 

But the main Exception was, Foz that they had not (as was 
alledged) purſued their Authozity; koꝛ the Mayoꝛ, and ſuch Burgel⸗ 
ſes who had been Mayoꝛs, have Power given them to amove, And 


here the nen is laid to be per Majorem & Burgenſes, ſa that it 
1 might 
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might be by the Mayoꝛ and Bur geſſes which never had been Mayo; 
and if in regard it was indefinite, it ſhould be intended, that all 
the Burgeſſes were there, and it may be the Amotion was by the 
Uote of ſuch Burgeſſes as have not been Mapoꝛs, they being the 
greater Number, and the others might diſſent; as if the Mayoꝛ 
and Court of Aldermen in London were impowered to do a thing, 
and this is done per Cives Londini, it cannot be good. Sed non 
allocatur. Foꝛ 

Firſt, it ſhall be intended, That all the Burgeſſes were there, and 
that they all agreed in the Amoving of Braithwaite. And if the Truth 
were, that the Bur geſſes which were qualified, difſented, which muſt 


not be pꝛeſumed, they might bzing an Aﬀton upon the Caſe koz 


the kalle Return: And further, to enkozce the Intendment as be- 
fore, it is ſaid to be per Majorem & Burgenſes ſecundum Chartam: 


Tr it had been returned, that he was amoved ſecundum 


Chartam generally, that had not been good, fo2 there muſt be 


2. je. the manner returned, That the Court map adjudge whether the 


Authoꝛity be purſued. 


245 Nota hoe. Jt was further declared by Keyling, Rainsford and Moreton, 
2 4.0 hw. u. of hat the King and Council might disfranchiſe any Member of a 


97184 rl cel Cozpoꝛation. And it was ſaid by Rains ford, That the Walls of 
877 Leal. Northampton were ozdered to be pulled down by the King and 
1 Council; a fortiori an Alderman might be diſplaced upon juſt 


to this Twiſden laid nothing. 


Merchant contra Driver Adminiſtrator Rowe. 


5 Co. 32. \ JFÞon a Fieri facias to levy a Debt recovered againſt an Exe. | 
Ae pe cutoz, the Sheriff returned nulla bona; whereupon, after a 


n * * Teftatum, &c. a Writ was awarded to the Sheriff to enquire, &c. 
* 483. who returned, That Soods to the value of the Debt came to the 


we, — ' Executox $ hands, & elongavit, vendidit, diſpoſuit & ad proprium 


- uſum ſuum convertit. And Iſſue was taken by the Party, who 


broa/ad,; '; came in upon a Scire facias, quod non elongavit, &c. and the Ju- 
ry found fo2 the Plaintiff. And it was moved by Saunders in Ar- | 


reſt of Judgment, 

That there was no p2oper Jfſie, neither did it appear that 
there was any Devaſtavit; fo the Executoꝛ map eloigne and ſell 
the Goods; therefoze the Return and Jſſue ought to have been 
quod Devaſtavit. 

Sed non allocatur; foꝛ this tantamounts; and the Pyecedents 

are ſo;as tis a good Warrant for a Capias in Withernam;whenthe 
Sheriff returns, that the Defendant fn Replevin hath eloigned 
the Beaſts; ſo the Executo? our to be charged de bonis propriis 


upon bis Return. | 
I | Wharton 


Cauſe ; and here was no Exception to the Canles returned, But 
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Wharton and Brook. | |; 
Her lu 


N an Ackion fo2 TUows, the Plaintiff declared, That bel was Cr. Car. 211. 4 wah © 
and had been a long time a Midwife, and got divers Gains; 2 Keb. 48s. l ee. 
and that the Defendant, to ſcandalize her in her Pꝛokeſſion, lald of 1 
her, She is an Ignorant Woman, and of ſmall Practice, and very 
unfortunate in her way : There are few that ſhe goes to, but lie 
deſperately ill, or die under her hands. 
The Court heid the Aﬀton maintatnable. 
But Twiſden ſaid, This hath been adjudged, where one bg ght 
an Aﬀton, declaring ſhe was a School⸗miſtreſs, and taught Childzen 
to (Urite and Read, by which ſhe got her Livelihood; and that 
the Defendant {aid of her, She was a Whore, and that ]. 8. kept her 
as his Whore: That to flander one in ſich a Pꝛokeſſion was not 
maintainable without (pectal Damage. 


Sir Thomas Player (Chamberlain of London) and Jones. 1 4 42 
Elolved by the Judges, That the By-Law in London, whereby + ag 6 onde 9: heb 


the Number of Carts were reſtrained, was a good By: Law. x bes. 2 


Polten 196. 

| Walter and 8 | _ 288, 
TN Treſpaſs the Defendant juſtifies fo2 Damage feaſant. The Rol. 7 ** 288 
Plaintiff in his Replication p2eſcribes fo2 Common, in the place 304 

— &c. in this manner: 
Until the Field was ſown with Corn; and after it was ſown Miller «ef 

G poſt Blada illa meſſa, until it was ſown again. To which the wg _ hes 

Defendant demurs. ; 
And it was ſatd, That this Preſcription was unreaſonable, viz. 

To have Common in Land ſown. To which it was anſwered and 

reſolved by the Court, That as the Pꝛeſcription was latd, the 

Common was not claimed until after the Cozn was reaped, 


A 
Nota, Upon a Fieri facias the Sheriff returned, Chat he had Poſtes 54. W 70. 25 f ** 
taken Goods, and that they were reſcued from him by certain d Rol. 459. 2 5 
be amerc And it was held to be no Return, and that he was 8 E 
e amerted. 


Anonymus. 


upon the Judgment: The Defendant pleads a Tender of 2.7 Gag. wan « 
the Money befoze the Action bzought, & uncore priſt, and the FO { 
— could have no Coſts. 
I 
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. 111 a. 1 Jf the Dekendant plead in Abatement of the TWUrit, and the 
Allen 65. Plaintiff demurs, and tis adjudged againſt the Defendant, it ſhall 
22 : . be only quod reſpondeat ulterius. 


joined, and tried and found againſt the Defendant, there the 
1 bea ſhall have his Judgment to recover his Debt. 


Skier and Atkinſon, 


—=M A 4 wh craved the direction of the Court veto2e he could 
77-77% tar Coſts; and they were doubtfu! in ft, and rather inclined, that 
2 Keb. 496, the Plaintiff was to have no Col s: Vut urin the v.cw of Pilford's 


7 Cie 583. Yould have Treble Coſts. 
Io: 282. 


2 Leon. 52. Croſſe and Winter. 


r Saun. 246. J N an Action fo2 theſe CTTloꝛds, Thou art a Thieviſh Rogue, and 
Raym. 181. J didſt ſteal Plate from Wadham College in Oxford. | 
"O21 "Be Defendant juſtified, kor tyat he did ſteal the College 
Plate. 
The [Plaintiff replied, De injuria ſua propria. The TU0ods were 
alledged to be ſpoken in London, ant thither the Venire facias was 
Awarded, and there was a UGerdick fo2 the Plaintiff. 
It was moved in 2rreſt of Judgment, That there was a Pit 
Trial, fo2 the Jury ought to have come out of Oxford; fo2 the 
Iſſue is joined upon the Matter in the Tuſſ:fication, and the 
Klozds are conkeſſed: And with this agrees Ford and Brooke's 


? | e t/a: Tale in 3 Cro. 361. erprefly, 
| '*% Hob. 


— 


eee 55 But it was reſolved by the Court, That this was aided by the 
0 — 4. and late Statute made at Oxford, being tried by a Jury of the pꝛoper 
i Hunkin. County where the Action ts {aid, tho' the Iſſue upon jOIcadlng may 


2% „ arife out of another Plate and County. 


263. 
1 Saun. 246. Note, An vt of Parliament was made to continue faz thꝛee 
Hod. 78 Pears, and from thence until the end of the next S mon of Par⸗ 
Ones Varian” wt liament and no longer. And it was reſolved, That this muſt be in⸗ 
| tended a Seſſion, which commences after the three Pears expired: 


L fo2 many Years after, the AX would continue. 


1 14. e- Laee 2 Note, It cannot be called a Seſſion of Parliament unieſs * 
£77 . 2 2 * paſſes an At. 
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499 503, Cale in 10 Co. and the Books * ited, tber re;olved that be | 
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The King and Serjeant. ; 


Pon a Certiorari to remove a Conviition'of-fo2cible Detainer 1 Sid. 414. PH 
by the Qict of the Juſtices of the Peace upon the Statute 2 Keb. * | 
of 15 K. 2. the Recozd returned was, Queſta eſt nobis Jana Wood £75 ts e. 24 
Vid', quod quidam pacis Domini Regis perturbatores in domum 
manſional' exiſtens liberum tenementum ipſius Janz manu forti in- 
greſſi ſunt, &c. TE 1 | 
Exception was taken to it, becauſe it was not adtunc exiſtens 
liberum tenementum ipſius Janz. EE | 
To which it was anſwered, That altho' in an Indickment of r Mod. 75: 
Foꝛcible Entry it muſt appear that the place was the Freehold of 
the Party at the time of the Entry with Foꝛce, becaufe upon the 
finding of it a Reſtitution fs to be awarded, and where tis gene-. |, 9 
rally exiſtens liberum tenementum, it may be referred as well to 2. CY 20. 59 
the time ok the Jndikment, as to the Entry ; pet here tis not 
material, becauſe no Reffitution is to be awarded, but the Male⸗ 
| fato2s being convicted by the Ufew of the Juſtices are to be 
"* fined and impꝛiſoned: And the Pꝛecedent in Yr. Lalton's Book 
of Juſtices of the Peace, fo. 356.makes no mention of whoſe Free: 
hold at all: But however here exiſtens liberum tenementun: ſhall 
2» be referred to the Complainant, tho there be not adtunc. and of that 
> Dpinion were the Court: But Twiſden was of Opinion, That it 
was not neceſſary to be alledged in this Caſe at all. Poſtea 25. 
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| Sir Andrew Henley zerſ#s Dr. Burſtall. | | | 
1 an Action upon the Caſe the Plaintiff declared, That he Poſtea 25. en /2 & : 
1 being a Juſtice of the Peace the Defendant had indifed him fo? . 12,1 . Ft 
reſcuing of a Uagabond out of the Conſtable's hands, who bꝛought 18. 4 
— befoze him, ſo that the Law could not be executed againſt 2 Keb. 486. 
im. | 494. 
— Jt was ſaid, To indi# a man fo2 ſuch a Crime in the erecu- l 
tion of his Office, was aftonable ; and it has been often re⸗ 
ſolved, That an Action would lie fo2 indifing a man of Barretry, 
and in the Book of Afſize 13. ko; indifing one fo2 Treſpaſs. And 
fo this the Court Did incline ; but they would further adviſe. 
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Poſtea. 25. 
The King verſus Ring. 
Proz to reverſe a Judgment in an Jndizment of Foꝛgerp 2 Keb. 129, Rees 
1 , againſt King upon the Statute of 5 El. cap. 4. fo2 that he 245, 59! 
' Scienter ſubdole & falſo fabricavit quoddam falſum factum & ſerip- 3% _ 


tum indentatum barganiæ & venditionis, which was ſaid to be 
inrolled, per quod Harriſon Keymer & Henry Keymer did * to 
| | ; : S. 
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* ä „* 


J. S. ſuch Lands: And then ſets kozth the Jndenture verbatim, & 

quod poſtea prædict' Ring ſciens præd chartam eſſe falſam & contra- 

factam, vi & armis pronunciavit & publicavit; and this was ea 
intentione ad perturbandum ſtatum, titulum & intereſſe of Harriſon 
and Henry Keymer, and their Peirs. | 


me lO The fir#® Erroz aſligned was, That the Indickment was fo2 
„„ __ Fozging of a Deed of Bargain and Sale; and the Jndentures let 
fred aa forth were a Leaſe and Releaſe. Alſo it did not appear in what Court 
it was inrolled; and it muſt be inrolled at one of the four Courts 


at Weſtminſter, oꝛ befo2e the Juſtices ofthe Peace at the Seſſions, to 
be a Bargain and Sale; and whereas the Indidtment is fo2 Fozgery of 
a Deed, per quod Harriſon and Henry Keymer did ſel, only one of 
them was Party to the Deed ſet foꝛth. And it ought to have been 
in quo continetur that they Did ſell, and not, They did ſell, whereas 
the Deed was fozged, which, as was ſaid, is oppoſitum in objecto. 
And where it is that Sciens prædictam chartam eſſe falſam vi & 
armis pronunciavit & publicavit, it was ſaid it ought to have 
been, Vi & armis prædictam chartam pronunciavit & publicavit: 
And fo2 this Vaux's Caſe in 4 Co. was cited, where it is Nich. 
neſciens prædictum potum cum veneno fore intoxicatum, ſed fidem 
adhibens dictæ perſuaſioni dicti W. recepit & bibit ; and becauſe it 
was not prædictum venenum recepit & bibir, it was held infuff- 
| cient; fo2 Indidments muſt have pꝛecile Certainty. fo. 44 
1 Another Exception was, That this Fozgery was ſaid to be ea 
| intentione ad perturbandum ſtatum titulum & intereſſe of them and 
? their Heirs, and it did not appear that they had a Freehold; and the 
| Puniſhment inflixed by the Statute is moꝛe ſevere when the Fo2gery 
1 ſs to diſturb the Freehold, than when it only concerns a Chattel: 
„ Allo it ought to appear in whom the Freehold was at the time of the 
MN Fozgery, as an Indicment of Foꝛcible Entry upon the Statute of 
8 H. 6. muſt expꝛeſs in whom the Freehold was at the time of the 
Fozce, Et adjournatur. By | 


il ; Anonymus. 
re., | | 6 
= Ante 12. \ T I Pon Proceſs againſt one, the Sheriff returned a Non eſt in- 
wentus, and an Affida vit was made, That the Defendant wag 
one of the Sheriff's Bailiffs; and the Sheriff was amerced. 


Anonymus. 
2 4 


Ante 1. FM Trover and Converſion againſt Baron and Feme, thePlaintif 
Poſtea 33. declared, Quad. ad uſum proprium converterunt, which was 
| naught, becauſe it muſt only be ad uſum of the husband; and yet it 
may be converterunt if ſhe were pꝛeſent; pet whatever ſhe doth is 
the Ad of her husband. x Cro. 5 
« ir 
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Sir Andrew Henley and Dr. Buiſtall. 


75 
2 

<3 
* 


pe Caſe. was moved again, and ſpoken to in Arreſt of Judg- Ante 23. of l, 
ment, That no Aﬀion would lie koz pꝛoceeding againſt . 12, 18. 
Man by Jnditment ; and it would diſcourage all legal Pzoſecutf- Kym. 180. . 
ons of Difences, and 4 Co. 14 b. was cited, where it is reſolved, 13 
That no Action lies fo2 exhibiting of Articles to a Juſtice ot che 
Peate againſt one, tho' the matter be falſe ; noz fo2 preferring a 
Scandalous Bill in the Star-Chamber, concerning things where- :: 
of the Court had Jurisdickion. But an Aion, upon the Caſe, 02 
Conſpiracy, lies where Life oz Member are bzought in Jeopardy 
by a malicious Indickment. 
But notwithſtanding the Court reſolved, That the Plaintiff 
Gould have Judgment. Tho''twas further alledged, That there 
was no Iſſue joined; fo2 in the leading and Joining of the Iſſue 
the Dekendant's Chiiftian Name was miſtaken ; but the Court 
would amend that, it n rightly named befoze in the . 


Ante 23. | 
The King and Serjent. 


| A® Jnditment of Fozcible Entry aud Detainer was preferred "IM 3 
againſt Serjent z and the Jury found as to the Detainer with 1 8d %,, 
Fozte, Billa vera; but as to the Entry, Ignoramus: And it was 99, 414. 

moved to quaſh this Indickment, becauſe they ought to have found el. 95. 

all 92 none; and of that Dpinion was the Court, Ante 73. 2 Keb. 505. 


Rumſey and Rawſon. 


T* Caſe was moved again by Pr. Solicito?, That the , * Fm 180 11 6 46 le 
J. Plaintiff having untitled the Parſon to Common fox 200 4% 77340 /* {i 2 
Sheep, levant and couchant, and that theſe Beaſts were levanc/ es; dis m G far 
and couchant, and that he put them in by the Licence of the Parſon, / | 
he ought to have ſhewn, That the Licence was by Deed, being 2 Cro. 575. 
to take a Pꝛofit in alieno ſolo; and the Statute (which gives 

remedy after Uerd., when he doth not ſay, Hic in Curia prolat') 
aoth not aid this: And tis neceſſary to plead a thing by Deed, 
whoſe nature requires it. 

But to this it was anſwered by Jones, That a Parole Licence , Ci 354 4 {a ust 
was ſufficient in this Caſe, being only to take the JNofit unica Ante 18. / 06 hf 2 1 
vice, there paſſing no Eſtate in it: And the Plaintiff had Judg⸗ m 124, 44 a 2 | 


ment. Ante 18. | - 


32 
2 Ro. Rep. 
E Pomfret 146, 175. 


2 * 
* Wi. — 
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Pomfret ver ſus Ricroft. 


=. race; 215 N Covenant the Plaintiff declares, That the Defendant demi⸗ . 
4. 42, 1 fed unto him a certain Meſſuage, excepting a piece of Gꝛound 0 
| Sid. 429. 9 id, | | un . 
. x Sun. 321. Wheteupon a Pump ſtood; and grants, that he hall have the kren 
2 Ked. 505, uſe of the Pump during the term; and covenants, that he chould 
5 50 enfop dimiſſa premiſſa; and aſſigns a Seach, in that he lulferen 


5 Antliam prædictam eſſe fractam & totaliter fpoliatam, And to this 

| the Defehdant demurs. —— 3 

| And ik was lam in Maintenance of the Aﬀfon, That the Deken 
\ dant Having granted the free ufe of the Pump, was bound to da 
5 all things neceſſary to make his Gꝛant effe#tal to the Plaintiff, oz 4 


elle he bzoke his Covenant of Enjoying ; and if the Plaintiff chould 

come to repair it, he would be a Treſreffer : And of this Opinion 

was Keyling. But Twiſden conceived, That an Aﬀton of Cove- 

nant world not fie, there being no erpzefs Covenant to repair tt: 
i Dtherwile if he had taken away the Pump; and here he might ding 
E” an Action upon the Cale, becauſe he loft the ule ok it; and they L 
| Two being only in Court, it was adjourned, Poſtea 44, 7 


at | Anonymus. 1 EAI ; 

Rot 129. A Puſferitment was mave in a Leet fozereting of a Glaſs-Houle, 
lade No. 2 7% A which was ſaid to be ad magnum nocumentum, per ae 
i 2 Keb. 500. A Man ought not to be puniſhed koꝛ erefting any thing neceſſity 


ſh =” to the Exerciſe of his lawful Trade; but it was anſwered, That 4 
jt --2:-24 4455 this ought to be in convenient Places, where ft may not be a 
' y Nuſance. Fo2 Twiſden ſaid, He had known an Inkozmation ad- -Þ 


judged agalnſt one fo? erefing of a B2ew-Hotiſe near Serjeants-Inn: 4 
But the other Juftices doubted, and agreed, That it was unlawful 4X 
only to ere ſuch things near the King's ?2alace, Mer 3 


| But this Pꝛelentment was clearly tif, becauſe it was not ad com 

I t mune nocumentum * And it was ſaid further, That the Leet was 

3 \ the King's Court, and therekoze it ought not to be Jar! pro Dom? 
Rege & Dom' Manerii, & tenentibus. But the Court held it 
Surplulage koꝛ tenentibus, and good koꝛ the King and the Loꝛd ok ; 
the Yano? : Fo? Leets are granted to the Loꝛds ag derived out of 


* 


Cc 382. the'Tontn, fo2 the Eaſe of the Nellants within its Jurisvition, = 
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More verſus Lewis. 


N an Aſſumpſit the Plaintiff declares upon Two Pzomiſes ; poſte 44. * IA 
One was, That in Conſideration that he had done him mul- 1 Sid 1737. 
tum & gratiſſimum ſervitium, the Defendant pzomiſed to pay him mg 458, 


Ten Pounds a Pear. 


The Conlideration of the other was, That he had done him 
multa beneficia. end 
Upon Non Aſſumpſit pleaded, and found ko; the Plaintif, as to 
both the ÞÞ2omiles, and entire Damages given, it was moved in 
Arxeſt of Judgment, That neither of theſe Conſiderations were 
ſufficient, eſpecialip the laſt ; fox there ought to have been ſome 
Service particularly erpꝛeſſed. | 2 
To which it was anſwered, That this being after a Uerdi#, the 
Court muft intend, that the Plaintiff gave in Evidence ſomething 
that he did, which was a Conſideration ſufficient z otherwiſe the Jury 
would have given no Damages. Anda Cale was cited in Hutton's 


Rep. 84. where the Plaintiff in an Aſſumpſit declared, That in 


Conſideration that ſhe had ſerved the Defendant and his Wife, and 
done them loyal Service, that he would give her 13 8. 4d. And a 
Qerdi# being found fo2 her, ſhe had Judgment. Sed nota, In the 
Book nothing was ſaid to be moved in Arreſt of Judgment, but the 
Inſufficiency of the Conſideration, in rcſpee that it was executed 
and laid to be done at the Requeſt of the Defendant, 

But the Court held clearly, That nothing being particular 
erp2eſſed in the Conſideration of the Second Þyomiſe in this Caſe, 155 
it was meerly void ; and entire Damages being given, the Plainn / 
tiff could not have his Judgment. And thereupon Judgment was 
entred, Quod querens nil capiat per Billam. 


Gregory verſus Eads. 


Ee to reverſe a Judgment given in the Court at Warwick, pogea 3 e Ts 
in an Aſſumpſit, where the Plaintiff declared of Thee Pꝛo- Roll 773. 


o. 6. 


miles, whereof one was found fo2 the Platntiff, and as to the other „ 
two, that the Dekendant Non Aſſumpſit; and Judgment was 535. - ah 
given ko; the Plaintiff foz that which was found fo2 him; but. 


Al lim & 


19 Judgment was given as to the other; that the Plaintiff ſhould 1 


be amerced pro falſo clamore, oꝛ, quod Defendens eat inde fine die. 
And it was afligned fo2 Erroz, That this Judgment was defeftive, 
and ought to be reverſed. To which it was anſwered, That Vid. con 


the Judgment ought to ſtand fo2 ſo much as was good; and 2 Cro. Cra 424; 

343. was cited, where in an Ackion fo; TUows ſpoken at divers 

times, the Jury found the Defendant guilty as to all, and gaune Mt 
ſeveral Damages; whereupon _ was Judgment; and a 9 8 

| E 2 


Paſch. Anno 21 Car. II. in B. R. 


* of Erroz byought and aſligned, in that the Wozds ſpoken at one 


I Cro. 442. Slocomb's Caſe (1 Cro. 319.) where a Writ.of Erro2 was bzought 


hand cher 


* 50 on the Plaintiff takes out a Latitat, Teſte 3 Maii, retutnable the 


Money is due; Pet the Party muſt not be arreſted 008 it before: 
Cal N 2 : ety 4. 4 J 5 4 - 

4 Fog Money be due, it is abateable ; but the Latitat is only to bꝛing him 

| | in cuſtodia, that the Plaintiff may dectarg 


of the times were not ationable, TUhich being agreed, the Court 
reſolved, That Judgment ſhould be reverſed anly quoad them, and 
ſhould ſtand f02 the reſidue; fo2 utile per inutile non vitiatur. And 


to reverſe a Judgment, given in an Adion fo2 TUozds, and aſügned, 
in that it was entred, Conceſſum fut quod querens nil capiat, &c, 
whereas it ſhould have been Conſideratum: Pet becauſe the TWozds 
were inſufficient, the Court (tho they held the manner of the En- 
try erroneous) owered Judgment to be given, Quod querens nil 
capiat per Billam. Et adjournatur, Poſtea 39. | 8: 


Note, It was ſaid by Serjeant Maynard, That after all the Evi- 

dence given in an Inkozmation, the King's Counſel may, without 
the Parties Conſent, withdꝛaw a Juroz, and try it over again: And 1 
4 ſo he ſaid it was done by Hobart, Attozney General, 5 H. 7. and in 
the Exchequer by Noy, in Ring Charles the Firſt's time. 8 


Barkley verſus Paine. 


N an Aſſumpſit in an Jnferioz Court, the Conſideration was, 
That the Plaintiff ſhould ſolicit a Cauſe in Chancery. . _.. - 
The Court reverſed the Judgment fo2 Cant of Jurisdif#ion. It 
had alſo another fault, fo2 it was Defendens in miſericordia & 


. capiatur. | 
5 Anonymus. . 
12 T was moved to quaſh a Return of Reſcous, fo; that it was Vi 
& armis in Ballivum meum affraiam fecerunt & & cuſtulia mea 
adtunc & ibid' reſcuſſerunt, and not Vi & armis reſcuſſerui c. Sed 
non allocatur ; f62 by reaſon of adtunc & ibidem, vi & armis men- 
tioned at firſt, ſhall be applied to all. 
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Hanway verſus Merrey. 


He Caſe was, The Dekendant had covenanted to pap the 
_ Plaintiff a Sum of Money the 24th of June next; whereup⸗ 


laſt dap of Trinity Term following, and arreſted the Detendant up- 
on it: Which being made appear to the Court, they diſcharged the 
Arreſt. Foz tho tis allowed a Man may take gut a Latitat befoze the 


this differs from an Oziginal, which if it bears Jeſte before the 


againſt him by Bill, aud, 
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ok ſuch Berchandife, if they were but the Effecks of his foꝛmer Poſtea 166. 
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Note, By the Cuſtom of London, the Debtoz may be arteffed j4.,, . 
befoze the Money is due, to make him find Surettes. ro. 667. 

It was alfa moved, That the Defendant might have Cofts, 7 
being put to the Charge ok Potions to be dilchargen; but the (97 
Court would grant none, it being but fo2 taking out of the Pꝛo⸗ 
ceſs of the Court. Ra lo : 

W 5 Stone's Caſe. 

The Cale being moved again, the Court (abſente Moreton, & Ante 16 x te 97 
+ dubitante Rainsford) granted a TUrtt of Pyivilege although r Lev. 261. 
he were obliged by his Tenure to be the Low's Reeve, fo? the Pꝛi⸗Raym. 179. 
vilege is pꝛeſumed moze antient than the Creation of the Tenure, 1 8 
0? at leaſt ſhall be p2eferred, in as much as it concerns the aum im: 5 
ſtraͤtion of Juſtice. And Keyling ſaid, An Attozney could not be 4. Lact 
amerceo fo2 not doing Suit to his Loꝛzd's Court, at ſuch time as 
his Attendance is required at Weſtminſter. Ante. 16. | 


Sir Robert Cotton verſus Daintry. 


Commiſſioners of Bankrupt, upon Not Guilty pleaded, the 2 Keb. 497, , ꝶ = 
ueſtion of Fai befoze the Jury was ; Whether Sir A. B. (whoſe 28 596, gase 


. 


I's Trover and Converſion fo? Goods and Money afſigney by 1 Sid. 411. 


the Goods were) was a Bankrupt? | 

The Plaintiff pꝛoved, That he had Silk and other Berchandiſe 
in his TUarehouſe to a very great value; and that upon the Credit 
of them he took up divers Sums of Yoney, and afterwards ſold 
them; but could not pꝛobe that they were bought in after the Debts 
contraited ; 02 that he had expoꝛted any thing at any time after, oz 


a good while bekoze. 3 | di 1 
To this the Court delivered their Opinions, That the ſelling Ante. 3. 


Trading, (koꝛ he had been a Turkey Merchant) which he could not 1 ; 
put off immediately upon his ceaſing to trade, could not make hm 
a Trader; fo2 the Statute only extends to thoſe that live by Buy- 

ing and Selling. Jt was alſo pzoved, That he had a 16th part 

in a Coal-ſhip, which at pꝛelent traded to Newcaſtle, but bꝛought 

no pꝛelent Pꝛofit to the Owners, ſhe being much in Debt fo2 Re- 

pafrs. It was ſaid to be reſolved in one Craſhaw's Caſe; Chat 
the having a part in a Ship did not make a Man a Trader; but "F008 
that was a Merchant Ship, which the Owners let out to Fraight; 
but the Owners fraighted this Ship themſelves, and were to habe 

an account of Pyofit and Loſs, and that if an Owner refuſed to 

fraſght, he was compellable, But in regard it could not be pꝛoued 

that Sir A. B. had frafghted, oz that he had received any Account $2 
of Mofit, Keyling and Twiſden were of Opinion, That it did not 


make 


30 Paſch. Anno 21 Car. II. in B. R. 
make him a Trader. Rainsford and Moreton doubted. TUhere- 
. foze it was offered the Plaintiff's Counſel to have it found Special⸗ 
ly; but they declined it, and the Jury found a General Qerditt fox 
the Plaintiff. 
. Segal The Day after, Motion mas made fo2 a nem Trial, Affidavit 
| F being made, That the Fozeman of the Jury was B2other-in-law 
to one of the Creditoꝛs of Sir A. B. The Court was alſo inkozmed, 
That the Plaintiff, after the Uerdi#, had paid the Jury 41. a man, 
whereas the Rule of Court is, That they coming but out of Hert- 
fordſhire, ſhould have but 20 s. a man. 
Moreton and Rainsford held neither of theſe Reaſons ſulutient. 
F0? the firſt, it was their own Laches that they did not challenge 
upon it. Foz the other, They thought the Bꝛeach of the Rules 
of Court ought to be puniſhed, but did not think fit to ſet aſide 
the Uerdit fo? it. 
Twiſden fo2 the laſt Reaſon held a new Trial was to be grant- 
ed, and that it was fit to be made an Example to other Juries : 
Fo? if the Parties may give what they will, it is to be pꝛeſumed, 
the Ability of one oꝛ other will much incline the Jury to find fo2 him, 
from whom they may expeit the greateſt Reward. 

Keyling held both Reaſons ſufficient fo2. a new Trial; which 
could not "be, in regard the Court was divided whercupon Judg- 
ment was entred fo2 the Plaintiff, and Exccution taken out, and 
a Writ of Erro2 was bzought, which. was ſealed about an hour 
befoze Execution executed. TUhcreupon it was moved, That the 

2 ou 506, Sheriff might bꝛing the Monep into the Court, fo? that the TUrit 
n ba of Erro2 was a Superſedeas; for though the Sheriff ſhall not be 
in Contempt, if he makes Execution after the TUrit, if no Super- 
3 Lev. 312. ſedeas be ſued out, fo2 that he had no Notice; yet the TUrit of 
Erro2 immediately upon the Sealing fozecloſes the Court, ſo that 
Nr = the Execution made after is to be undone ; of which Opinion was 
Gadb. 435 the Court, and oꝛdered the Ponep to be brought in, and not de- 
livered to 12 Plaintiff. 
| Mr. Juſtice 8 Caſe. 
1 Sid. 88, 1 E bzought Debt as Executoꝛ upon the 2d of Ed. 6. fo2 not let⸗ 
ore ting fo2th of Tithes due to the Teſtatoz, Upon Non debet 
28 pleaded, and a Clerdid fo; him, it was moved in Arteſt of Judg ⸗ 
ment, That this being a fozfeiture given by the Statute koz a 
00 277, Tott done to the Teſtatoz, it could not be bꝛought by the Execu- 
to2. To which it was anſwered, That this Action wag main- 
* 167. tàinable within the Equity of the Statute of the 4th of Ed. 3. that 
Ch. jultice gives the Executoz Treſpaſs. de bonis aſportatis in vita teſtatoris. 
* 173. So an-Ejectione firmæ lies upon an Ejeũment done to the Teſtatoz, 
Roll. 913, any 2 and Converſion, where the Converſion was in the time 
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of the Teſtatoz. 1 Cro. adjudged, That an Executoꝛ may bring an 
Ackion upon the Caſe againſt the Sheriff, oz an Eſcape upon 


Melue Pꝛocels ſuffered in his Ceſtatozs Life-time. And the Court 


were clear of Opinio fox the Plaintiff, and ſaid, It had been ko; 
Ae 1339 ni r onen 


"$3 : 


The Lady Wortley verſar Holt. 


1 777 7 % 
ms $333 hat 4 


* crit of Erroꝛ was brought to reverſe a Judgment given in 1 Sid. 473. 


{ 


7A Dower, in the Common Pieas, which being affirmed in 2 Keb. 438, 
this Court, a Writ of Erro2 was bꝛaught returnable in Parlia 497, 509. 


ment, which was dilcontinued by the Pꝛoꝛogation of the Paärlia⸗ 3 106, 


ment. i "3 - 
Another TUrit of Erroz was bzought Teſte the laſt Day ok the 


Seſſion of Parliament, viz. 1 March, returnabie 19 November, 
the Day to which it was pꝛoꝛogued. 


The Court reſolved, That though the firſt Crit of Erro2 was 


not. diſcontinued. by any Ac of the Party, pet this ſecond ſhould 
be no Superſedeas. Firff, It was dottbted, whether this Crit of 


Raym. F. 


\£;:Y AL 


wr F< 


Extoꝛ bearing Teſte the lat day of the Seſſton, was not determined 


hp the P2ozogation ? And tt was held clearly, That a TUrit of Er⸗ 
toz teturnable ad proximum Parliamentum could not be good: 
lit bete the Parltament was pꝛoꝛogued to a Day certaſn, But 
dom. FI, the Court herd, That in regard of the length of time 
m the Refiurv eit ſhould be no Superſedeas. And Twiſden cited a 


Poſtea. 100, 
266. 


1 Mod. 106. 


Cav between Limmery and Limmery, where a Crit ef Ertoz 25-44, 45. 


was bzought Teſte 28 Nov. Returnable 28 Nov. proxime*Fequent 
in Parliament, and reſolved to be no Superſedeas, by reaſon ö the 


Os I 53S a _ 
« — 4 


; ' ' 1 : 
S FF '@* 1 
; pn g > ' 1 


* *; - 4 


* 
— 


A Zuko mation was erhibited.againit 6. B. fog caufing to be - 


{A framed, painted and publiſhed a Scandalous Libel, Entitled, 
xc, thereby ſcandalizing of one C. D. Upon Not guilty pleaded, it 
appeared upon the Evidence, that after the diſcovery of the Libel, 
there were Warrants from the Loꝛd Arlington, Pꝛincipal Secreta- 
ty of State, ta ſearch the Lodgings ak the Defendant, who was 
ſulpefed to be the Contriber of it, where were found two of theſe 


Ehe Dpimniott of the Court was, That this was no Crime with. 


2 Cro. 341. 


Keb. 502. 


* 


in the Inkozmation, though he gave no Account how they came 


n 


Party malitfoifly ptiblithed it. 


Anonymus 


there; and the having ok a Libel and not del vering of it to a Ba 5 Co, you's 


© $5. 
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Anonymus. T 
„ IF the Jury upon an Iſſue joined in a P2ohibition upon a Modus 
9 E — Decimandi find a different Modus, pet the Defendant ſhall not 
= . have a Conſultation, ko; it appears he ought not to ſue fo2 Tithes 
in Specie, there being a Modus found. 


0 * * 5 
; Ly — I "Pp 


Iermino Sanz Trinitatis, Anno 21 Car. II. 
In Banco Regis. 


Jurado verſus Gregory. 


1 i pe Caſe was this, There was a Contra# at ane an 
_ 7 A hh. 458. cerning the Lading of a Ship, and fo? bꝛeach ok this which 
Poet, 1 was laid to be upon the Sea, (viz.) That he would not re- 


x Lev. 267, Ceive 40 Butts of Wine into the Ship according to the Agreement, 
there was a Libel in a Foꝛeign Admiralty, and Sentence that the 
line ſhould be received into the Ship; which being rekuled, another 
Libel was commenced in the Admiralty here in England, reciting 
the fozmer Sentence, and charging the Defendant with the Bzeach 
of it; and a Pꝛohibition was p2ayed, becauſe it appears the Con- 
trat was made upon the Land. 5 
Againſt which it was objefted by Finch Solicitoꝛ, That where 
234. Sentence is obtained in a Fozeign Admiralty, one may libel fo? 
. 473. Execution thereof here, becauſe all the Courts of Admiralty in 
Europe are governed by the Civil Law, and are to be aſſiſtant one 
dio another, though the matter were not oziginally determinable in 
dur Court of Admiralty ; and fo2 this he cited a Judgment, 5 Jac. 
Roll. Tit. Courts, Sec. Admiralty. And to this the Court agreed, © 
But here was no compleat Sentence in the Fozeign Admiraltv, 
but only an Award, that the TUine ſhould be received; and now 
AT fo2 Breach thereof he ſues here, which is in the Nature of an 
1 Roll. 929. D2iginal Suit, and to have Execution of the Sentence; and 
No 3. this ought not to be, though the Bꝛeach were at Sea, it deing 
of a Contrac made upon the Land, wherefoze they granted a 
ns. 274 Pꝛohibition. | "TOR I 
1 Sid. 142, 3 3 1 A +ho an 
. Bj The King grants bona & catalla felonum, the G2antee ſhall 
Yah © 3 Roll. $95. not have Felons Debts, noz bona & catalla Felonum de ſe. ws 


2 Keb. 526, 
533 671- 1 


/ 


Anonymus. 


in the Statute are, Upon due Examination and proof before a 
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Anonymus. 


; Convitjon was certified of one, fo2 cartying of a Gun, notbe- : 5:1. 4. 
ing qualified accozding to the Statute, where the Tos bs fed £2 11- 


- 


Juſtice of the Peace. Ed 


The Court reſolved, That that was not intended by Jury, but Poltea 171 


by Witneſſes; and no tit of Erro lies upon ſuch Convittion. 


And an Exception was taken, becauſe it was befoze ſuch an 
one, Juſtice of the Peace, without adding Nec non ad diverſas o a | 
Felonias, Tranſgreſſiones, &c. audiend aſſign. And the Court agreed 3: 
ſo it ought to be in Returns upon Certiorari's to remove Jndi#- 
ments taken at Seflions. But otherwiſe of Conviitions of this 
nature, foꝛ tis known to the Court, that the Statute gives them 
Authozity in this Cale. 

TIN The King verſus Benſon. 

N an Inkozmatton again him fo2 Extoztion, an Iſſue was join- 1 5d. 42% , 0 4. 

ed; and the day the Jury were returned, the King ſent a Writing 2 Keb. 52-- / 
under his Sign manual, to Sir Thomas Fanſhaw Clerk of the | | 


Cre to enter a Ceſſer of P2oſecution : And Palmer Attoꝛney 
General affirmed, That the King might ſfay Pꝛoceedings; yet 


notwithſtanding, the Court pzoceeded to ſwear the Jury, and ſaid, 


Thep. were not to delay fo2 the great o; little Seal; whereupon the 
Attoꝛney entred a Noli proſequi. 
1 Anonymus. 


N x N | 
Rover againſt Baron and Feme, and laid quod ad uſum pro- Ante r2, 24 
prium converterunt and it was alledged, proprium might be — 04 
applied only to the Hugband ; ſo alſo if it had been ad uſum ſuum. — 476, 
But the Court held neither had been good; fo it was pꝛayed that / 
Judgment might be entered, quod Querens nil capiat per billam 4 D 
Foz ik it had been quod Defendens eat inde ſine die, the Plaintift 


* , 


could not have bzought an Acton de novo. 


Note, Man is outlawed in Middleſex, a Capias utlagatum 
may be ſued aut againſt him tnts any other County, without a 


Teſtatum. 


* 
F Anonymus. 


3 
«a * 
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Anony mus. 


1 Saun. 227. IN Treſpals, the Defendant juſtifies by reaſon of Common in 
2 Cro. 44. J the Place where, ko; Cattle Levant and Couchant upon his 

Land, and doth not aver the Beaſts were Levant and Couchant. 

This is aided after a Uerdiff, een Oey 
1 Lev. 153, A Judgment in Debt is had in the Ring's-Bench, and a (Urit 
1 Sid. 236. ok Erroz is bꝛought; it ſtill remains a Becow of the Bing's⸗ 
en, 37 Bench; and an Ation of Debt may be bꝛought upon the Jüdg⸗ 


2 Kab. 520. ment. | 
2 RED. 820. | | 132 & 8 4332 IW ka e ; 4 

1 Sid. _ Jn a Trit, of Erroz, ik the Defendant die, the Writ is not 
Yel.113, abated: Otherwile if the Plaintiff die. And the'Secondary in⸗ 
209. fonied the Court of a Cate between Sir H.Thyqnd Corie, where 


. 4675 when the Defendant in the TUrit of Erroz virnr ©.” 
Note, The Exchequer⸗Chamber doth not award a scire facias ad 


„ 
* 


audiend. Errores; but notice is given to the Parties concerned... 


10 „ ed S, e 
d. E Treſpaſs upon the Stat. of 8 8.6. the Platntii 


Potter 5e, 404, 344. Aſcue and Hollingworth's Cale, 28 H. 6.3. Aud if one be 
135. bound to two, one Obligee cannot ſue unleſs he averrs the other 
Mg. 420 is dead, In B. R. 1651, 1068. Levit & Staneforth. 'v-' 26 /2e 

eb. 525, | | 
528. 


? 


I ans e Perries 


3+ __ — 


Moor 701. à Scire Facias ad audiend. errores went Againtt the Executozs, 
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Afton, Suit, Bill oꝛ Plane. 


| p2ap. Tm of the Releaſe, which was of all Aﬀions, Sufts, &c. 2 


n 
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„e 8 Cad. 


12 an Automution {Wah Foweer agaſnit him, there was a Git: 3 17 
trial. 155 it was moved, That this was aided by the Sta⸗ 
tute of 21 Jac. the general Preview whereof is extended to any 
hen there is a Pꝛoviſo, which excepts 
Indiäments and Jnfozmations upon Penal Statutes; and this be⸗ 
ing an Inkozmation at Common Law, was not within the P2oviſo; 
= it may be taken within rhe wow Suit, fox it is Secta Vomini 


Wadi the Court held it not remedied, either aha Wons 02 In 1 Sid. 66. 
tention of we At. Vid. * | 


| Nokes and Stokes 51% 2— . ; 


_ two bought an Action of Debt upon a Bond. The De⸗ 2 Keb. 530, 


6 
dant pleads the Releaſe of one of the Plaintiffs. * 1 TR 


that he had arainft the Oefendant upon his own Account; and olga 48 
pleads that this Bond was not upon his own Account; and upon 
this, Iſſue is taken, and found fo2 the Plaintiff. 

' Now it was moved in Arreſt of Judgment, That this Jſſue was 
frivplous. aum upon the whole matter it appears, That the Plaintiffs 
have no Cauſe of Ackion; fo2 the Releaſe of one Dbligee diſcharg- 
eth the Bond; and it muſt be upon his own Account. 

But the Court Seriatim delivered their Opinions foꝛ the Plain- 3 Mod. N 
tiffs; fo2 he might take this Bond as a Security of a Debt, with 277, 278, 
which he was intruſted-fox another. And the Truth of the Cafe? . 
upon the Evidence was, That the Dekendant being charged with 
the Payment of divers Legacies to Strangers, was requeſted by 
one ok the Plaintiffs to enter into Bond to him, and the other 
Plaintift (who afterwarys made the Releaſe) that ſhould be 
conditioned fo2 the Payment of the Money bequeathed to the 
Obligees, to the uſe of the Strangers, which not being done, 
the Defendant was arreſted at the Suit of the Plaintiffs; 
this being made known to the Plaintiff; who was abſent at the | 
faking of the Bond, and knowing nothing of the Suit, was con- 12 
tented to releaſe all Actions he had againſt the Defenvant upote 


his own Account. 
King verſus Atkins. | 


debt FT a ; Sond of 20001. The Defendant demands Oy er 188 f 
/ of the Condition, which was, That whereas the Plaintiff was — 229; 
bound with the Defendant to the King, That the Defendant 556, 60% 


ſhauld give a true Accompt of =y + ins as he — 5 739; 
02 


* — X 
1 2 * 


Poſtea 78, 


. 


F r 
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fo2 the Exciſe and Chimney⸗Money, And that the Defendant ſhould 
ſave him harmleſs from all Payments, 92 Suits upon that Bond; 
and pleads that no Suits, P2oceſs o2 Execution was againſt the 
Plaintiff upon that Bond, & iſſint he ſaved him harmleſs, The 


— — 


Tlaintiff replies a Scire facias iſſued againſt him out of the Exche⸗ 


quer upon the Bond, and that he was fozced to retain an Attozney, 


and that he paid 1 s. ko? his Appearance. To this the Defendant 


SE eee ee 
u, Hecaute he did not alledge that he gave him Notice. And this was 


him -harmleſs from the ſingle thing, but here from a great many; 
ſo that it was requiſite he ſhould have Notice. Where the Meſneig 
bound to acquit the Tenant, the Tenant ſhall not recover Oa- 
mages, unleſs he gives the Meſne Notice that he is diſtrained, ſo 
that he may replevy the Beaſts. 

But it was ſaid, That no Notice ought to be given, where the 
thing is an At of a third Perſon, as to pay Boney. when J. S. 
F comes into England. Ih ns r SE ret 
To which it was anſwered, That did not. lie. in the Conu⸗ 
ſance of either Party; but this was in the Notice. of the Obligee. 
But that which ſeemed (moſt againſt the Demurrer in this Cale 
; was, That the Dekendant having pleaded no Pꝛoceſs, &c. he 
Vid. 1 Cro. takes upon him the Knowledge of it: And ik in the Replication the 
54 Plaintiff had alledged Notice, and the Oefendant had traverſed it, 
it would have been a Departure; and the Court adviled until the 

next-Ceom. - Hallea 78.11); ee ogg» ot 
| Welſh verſus BelIf. 
442 , I. bis Cart: The Defennant juſtifies the taking of them, as a 
5 Diſtrels foꝛ Rent due to him. And to this the Plaintiff demurrs. 
331. PFelrſt, He could not ſever the Hozſes, but ought to have diffrain- 
Raym. 218. ed Cart and all, accoming ta the Bool ok 20 Ed. 4,3. Difiteſs 
N. of a Cart loaden with Con, and four Pozſes in it; adjudged not 
Roll. 250. exceſii be, becauſe he could not ſeuer the hoꝛſes. And in 3 Cro. 7. aDif- 
3 Cro. 783. ference is taken between Diſlreſs fo2 Rent, and Damage- Fea- 


dh, A ſant ta this purpoſe. And the common ground is, That a Dfitreſs 


1. be taken ſo as it map be returned in the ſame plight. 

I Init. 47. 4. 135 _—_ q | 

„ Scecondly, Jt appeared alſo in the Declaration, That there 
was a Servant ot the Plaintiff's in the Cart, by reaſon of which it 


J Cart and Hozles were. pxtileged; fo2 
Dole cannot be diſtrained- upon which a Man is riding. 3 Cro. 


as - 


3849, 96. Etadjournatur. * 
n | 1 Twiſden 


ſaid not to be like Broughton'8 Cale, 5 Co. Foꝛ there the Dekendant 
knew the Money was to be paid at the Day, and it was to ſave 


1 Sid. 422, 7 Beſpaſs quare clauſum fregit, and taking of two Hoꝛles out of 
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determined there. But they were inkoꝛmed on the other fide, 


| Oder. But Twiſden ſaid, it ought to be ſo in an Indickment. 


. As the Pariſh, had been at. 
he ſhould pay ſuch Coſts as the Pariſh had been at koꝛ Conteſting 


Irin. Anno 21 Car. II. in BR. 37 


Twiſden cited a Caſe adjudged befoze Rolle Chief Juſtice, in 
Treſpaſs, fo2 taking of his Trunk. The Cale was, the Defen- 
dant diſtrained it ko: Rent, and being tnfo2med that there were 
Things of Galue in it. he cauled it to be coed to prevent Damage. £2 


| And 1 that he wal ee a Treſpaſſer ab 1 initio. -* of 6 9 


{1 is f 5 
Anonymus Ana 


' N Addion on the Cale was:brought * the D - hues FOAM 
_fo2- taking and keeping of; the Plaintiff's TUife from him. 
And upon Iſſue joined, the Court was moved to defer the Trial; the 
Cale being that the Mike was Daughter of. the Dekendant, "and 
taken from. him by the Plaintiff without his Conſent, and as the 
"Plaintiff affirmed, married to him. Mom this Marriage = 
queſtioned in the Court⸗Chriſtian: And the Court thought it rea- 
ſonabic that the Trial ſhould be delayed until the Marriage was 


” 4 


that the Eourt were ready to give Sentence, That the Marriage 
was good, and the Defendant: had appealed. caherttore thep - 
AG ut that the Trial of the Tone hould nets 


124 


The King verſur Nelſon. 


N Odder koꝛ the keeping of a Baſfard-Child wing temobed F 
by Certiorari, it was moved ta have it qualhed, becauſe it 
was ad Seſſionem paeis in Com' przd', and doth not ſay, Tent' 
pro Com' prædict. 
Sed non allocatur : Fo2 ſuch Stricneſs is not required in an 


It was further alledged, that it ought to appear, That the 
Child was likely to be chargeable to the Pariſh; which was agreed. eue, 40 
But that was. ſufficiently ſet koꝛth in the Oꝛder; koꝛ upon Read. 
ing of it, it appeared, that he was oꝛdered to pay ſuch! Charges 


._ Thherefoze the Court confirmed the Oꝛder, and awarded, That 


of it; as was done fozmerly in one — 5 Cale: _ * 
the Court committed Nelſon. | E. 


wi * 


8 Fi  Tapſcott and Wooldridge.” N 


Ebt upon a Bond, conditioned to perfom Covenants: Few. 315 2 Iſh: See 
the Defendant pleads Perfozmance without n - 854 4 255 
ok the ee, it Nerd Cante ot e Demnrerr: MI; — 2 
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ot nen 09 
11] Ae 
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2 Keb. 535. 12 Covenant the Plaintiff veclares, That he let the Defendant 

a Houſe,” and that he covenanted to repair it. The Defen- 
_ pleads, That it was ſufficiently repaired befoze the Aﬀion 

bꝛought. 

"The Plaintiff demurrs, becauſe he doth not plead, That he 
repaired it; fo2 it may be the Plaintiff himſelf vid it. 

Keyling and Rainsford inclined againſt the Demurrer; betauſe 
if it were repaired, be it by any "Body, the Plaintif hath. no 
Damage no2 cauſe of Action. 

Put Twiſden doubted, and afterwards the Parties waved thei 


| IEEE and went to Aue. 


At pe _ 
1 Sid. 421. A 6 was bꝛought upon the Statute: of Uſury, fo2 
2 Keb. 53 1. taking, the zoth of May in the 2oth year of the King, 42s. 
A pro ng, 25 J. fo? thꝛee Quarters of a year, (viz.) from the 


3oth of Auguſt, Anno 19. Upon Not Guilty pleaded, it was 
found fo2 the King, and moved in Arreſt ok Judgment, that this 
was not within the Statute, which extends only where there is an 
Raym. 197. Afurious Contratt in the beginning, and there it makes the Se⸗ 
curity-vgid: ©2 if there be an Agreement akter the Money lent fo2 
Fowbeavance, upon Conſideration of papiny move than the Statute 
3 Saun. 294, Allow fo: Intereft, which is puniſhable in an Jndiffment o2 Inkoz⸗ 
1 Mod. 69. mation; but the Boney is not loft : But in this caſe, the time 
of Fozbearance was pad, and the Party might give what he pleaſed 
* koꝛ it, there being no pꝛecedent agreement to enkoꝛte I 
Sed non allocatar : FQ2 the Court Card, They would erpound = 
the Statute firifipz and If tiborty were allowed in this Cale, te 
*Brokers might oppꝛels the People exceedingly by detaining the 
Pawn,” umicfs: the: Party would give chem what they would 128 
te e for the time after Faftuve of Payment. | 


r ha Stanton, the Bail of Wiltiam Stanton. 


2 Keb. $3 17 T was reſolved, Chat where a Scire facias goes againit the 
Hob. 72. Bail in this Court, and two Nichils are returned, and Judg 
Chick £300. ment xs:had theretqpon, wv Mrit ot Erroꝛ can be bronght ght in the 


Exchoquer-Chamber, but ſh dhe JPavliamenit only. 
$9, Allo, acter ſirhiaKeturwtt-oannot'beuſigncd Metec eber We 


1 8 * 
1 * A 17 


was no Capias 1 againſt the Pꝛincipal. But in that caſe the 
"$24 on | Bail 


"0 
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furnoble Ottab' Sanctæ Trin'; and the Condition of this Bond was, 


Tin. Anno 21 Car, II in . 39 


Bail is relievable only by Audita querela. But if the ee returns ile, 
A Scire feci, they may plead it, Fitz. N. B. 104. 


Nota, 4 man cannot releate a Debt by his coi. RTE © MC. 4ie: 


a $< 


The King verſus Saunders. 


Qaunders w was convicked befoze two Juſtices of the n upon the 1 Saun. 263. 
Statute of 32 H. 8. cap 6. foz carrying of a Hun. TUhich being , Sid. 419. 
removed by Certiorari, was quaſhed, becauſe it was coram nobis 2 Kab 52 
Juſticiariis Domini Regis ad pacem fuam conſervand, wanting the 537, 6% 
wozd aſſignatis. 

Anonymus. 


\ N. Jndi#ment was quathen, berauſe it was Jufticharit . { 
pacem conſervand' aflign', and not ad pacem Dominj Regis; 1 Ler. 175 3 {> 
"nelthier would ad pacem publicam ſerve. And fo2 another Keaton, fin 
becauſe ft was ad Seſſionem in Com' tent', and not pro Com”: But 
if it were ad Seſſionem in a Boꝛcugg kncozponated, © it were Nen, 
tho it were not pro Burgo. „ | 


Maleverer and Redſhhaw. 9469.2 08 8 


Ebt apo Sheriff's Bond; The Defcndant pleads, That there x Sid. 456. 


was an attachment iſſued out of Chancery againſt him, re- den e 


that he ſhould appear Craſt.Sanctæ Trin. and fo he pleads the Statute 1 35. 


of 23 H. 6. againſt it; fo2 that it was taken pro Eſiamento & favore. 

The Plaintiff replies, That the TArit was returnable Craſtino 
Sanctæ Trin. and traverſes, That the Bond was taken fo2 eaſe and 
favour. To which the Oefendant demurg, ſuppoſing that he ſhould V. 11 Co. 
have traverſed, that the CUrft was returnable Otab. Sanctæ Trin. 1 4 
which ts the Matter of the Defendant's Bar, and the other is but 
rhe Conſequence 02 Concluſion, Et adjournatur. 1 


Gregory vers Eades. 


Aroꝛ to reverſe a Judgment given in an Inkerioꝛ Court, where Ante 27 
an Aſſumpfit was brought, and the Plaintiff declared upon | 
thice ſeveral Pꝛomiſes, and the Jury found tws fo2 bim, and the 
other non Aſſompfir - And Judgment was given fo? the two, that 
he thould recover; but no Judgment fo2 the third, that he ſhould 
be amerced pro falſo clamore, 92 that the Defendant eat inde line 
je... and fo? this Canſe Ertoꝛ was aligned. 
But Powys at gued foꝛ the Defendant in the CUrit of Erro, Ti at 
the Judgment ſhould be affirmed as to the two ps copwhich 


— 


40 3 Trin. Anno 21 Car. II. in B. R. 


ſt was perken, and cited Miles and Jacob's Caſe in Hob. 6. and 
2 Cro. 343. where an Action was bꝛoͤught fo2 TWozds, declared to 
be ſpoken at ſeveral times, and ſeveral Damages given, and Judg- 
ment, and a TUrit of Erro2 bought, and afligned fo2 Erroz, that 
the Wows ſpoken at one of the times were not ackionable; which 
— they were not, yet the Judgment was reverſed quoad them 
oniyx. | PI 

But the Court ſaid, That it was not like this Cale, foz here the 
Judgment was altogether imperfet ; aud lo were inclined to reverſe 
it ; but gave further time, Ante 27. | 


Ward and Culpepper. 


Amin Raym. 170. IN Replevin the Defendant avows fo2 Rent arrear. Upon Non 
BY 7 Sid. 380. conc eſſit pleaded, the Jury find fo2 the Avowant. The New 


N 2K4b-45, Statute ſays, That the Defendant may pray that the Jury ſhould 
| v. 255. enquire what Rent is arrear, and that he ſhall have Judgment foz 


I Lev. 255. 


ſo much as they find. 3 
0 1 13 Now the Court was moved, That this might be ſupplied by a 
j . Writ of Enquiry; as if they omit to enquire of the four Points 
in a Quare Impedit, it may be ſo ſupplied, xo Co. Cheney's Caſe. 
| But the Court held this could not be lo; fo2 the Dekendant loſeth 
| the advantage of it by not paying of it: As where a Tales ig 
| granted, if it be entered ad requiſitionem Querentis, 02 Defen- 


2 dentis, it is not good; wherefoze he was bid to take his Judg- 3 
{ £ | al ment quod returnum habeat averiorum, at the Common-Law, = 
Anonymus. 


| . ler. 299. T Our Executozs, two of them are under Age; quære, TWhe- 

| - 2 $uun.212, E. ther they ſhall all ſue by Attomey ? 
Poli 3 2 n 
102, 103: Note, An Infant may bzing an Action againſt his Suardian, which 


ogy 288. pleads any thing to his pꝛejudice: Mot ſo of an Attozney. 


7 


. Wells verſus Wells. 


+ tw. 22.08 N an Afumpſit the Plaintiff declares as Adminiſtratrix to het 
2 Keb. 531. 1 husband, who in his Like time agreed with the Defendant, 
That they ſhould be Partners in making of Bꝛicks foz J. S. and 
after his Death the Defendant pꝛomiled the Plaintiff in Conũde⸗ 

* kotlou, That the had pꝛomiſed him to relinquith her Intereſt in the 
HBP Partnerſhip, that he would pay her ſo much Money as her Wusband 
had been out about the Bꝛicks. And upon Non aſſumplit pleaded it 

Was found fo? the Plaintiff. „ ö 

3 7 | | | It 


a. 


* — —9 — 


Mich. E 21 { Carr II in B. R. ; +1, 


7c was moved in Irreft of Judgment that here was no o Conũ- ö — 


betation; kor the Plamnte had nb Interett in the Partnerſhip, 
which being joint, maſt fir ive to the Dekendant; and che ought - 


to have ſhewn how the relinquiſhcd her Intereſt. 

But the Court held it à good Conſideration ; fo2 it may be there 

were Covenants, that there ſhould be no Survivoxſhtp : (and the 

Court will entend, after” a Uerdi#, that there were) which tho 

they do not ſever the joint Intereſt in Law, yet they give Remedy + _ 
fn Equity, which to debar her lelk of is a good Conſideration, and e 
being lald by way of Recfpocal Prout, there needs no Averment 

of Perfoanance. | | 


hen 


— 


Termino Sancti Michaelis Anno 2 1 Cir. 1 


In anco Regis. 


William Bates s Caſe. . _ 


Prohibition was pꝛayed to the Commilſary of the Arch-deacon 1 Mol. 32 
of Richmond, to ſtay a Suit againſt Bates a School ma⸗ 
ſfer ; who, as it was alledged, taught School without the 2 Lev. 22. 
Bithop's Licence ; and it was granted, becauſe they endeavoured 
to turn him out; "whereas they could only cenſure him, be — 
in by the Preſentation of the Founder. 


Jn a Feoffment of Tithes and Lands, where there is no Livery; 


if they do adjudge the Tithes to paſs, notwithſtanding there is 2 Cro. 270. 


no Livery, a Pꝛohibition will lie. 


75 


{ ' tae 2 


In Debt upon a Leaſe at Till, there muſt be an Averment that Magee? 44 


the Leffee occupied the Lands. But it is other mile _ a 1 'K 2 Keb. 523. 


Sache | Anonymus. | 


"HE Cont was moved to grant an Attachment again a Zu- 

ſtice ok the Peace, who upon Complaint refuſed. ta come 
and view a Foꝛce: But the Court denied it, and direited the Par⸗ 
ty to bing an Aﬀion of Debt foꝛ the 1001. Foxfeiture, em by 
the Statute fn that caſe, | 


It was ſald by the Court, That in in an Execution upon Abet Nr 


Merchant there is no need of a Liberate, as there is upon a Sta- 


kate Staple: ? And in the Cale of * Statute⸗Staple, the Conuſec 
can 


An wy & 
Ag 


42 Mich. Anno 21 Car. II. in B. R. 


tan bzing no Ejezment befoze the Liberate; neither can the She⸗ 
he is ts do upon an Habere facias poſſeſſionem. 
Dyer verſir Eaſt. wy | 


* . 


i 


(1 . 2 „ I Sid. 425. ro diverſis Mercimoniis venditis & deliberatis to the IUike, 
if CE =_ 9.. to the uſe of her Þusband, it being fo2 wearing Apparel. And 
: eb. 557 after Uerdit fo2 the Plaintiff, it was moved in Arreſt of Judgment, 
that this Declaration being laid, That the Sale was to the Uite, 


had been ſold to the Servant of the Plaintiff. 
Nevertheleſs the Court were ol Opinion, That it being fo2 her 


Apparel, and that ſuitable to her Degree, the husband was to pay 
{x fo? it: as had been reſolved in this King's time, fn Scot and Man- 
9 by's Caſe in the Exchequer⸗Chamber, and that the Declaration 


was well enough, | 
bs Anonymus. 


| 2 Keb. 553, "HE Defendant fn an Aon of Debt upon a Bond, ſued out 
a an Injunckion in Chancery; where after the Caſe had de⸗ 
freut guat Wil - pended fo2 two years, the Court was moved, That the Plaintiff 
might accept of his Paincipal, Intereſt and Charges. 
The Court ſaid, Ik the Defendant comes befoze Plea pleaded, 
and makes ſuch a Pꝛoffer, they are ex debito Juſtitiz to allow it: 
But now he having delayed the Plaintiff in Chancery two years, 
it was in their Diſcretion. And the other thꝛee, againſt the Opint⸗ 
on of Keyling, thought fit to deny it. 


Clarke verſus Philips & al. 
: 


1 aun. 319. Un the Trial in an Ejeftment, the Title of the Plaintiff's 

1 _ 10. A Lefſo2 appeared to be by a Remainder limited to him fo2 Life 

#.% 559 upon divers other Eſtates, and that there was a Fine levied, and 

© Paoclamations paſſed ; but he, within the five years after his 

8 Title accrued, ſent two Perſons to deliver Declarations upon the 
+ | * oy ., Land, as the Courſe is upon Ejetments brought. 

1 thy b, « 4 The Court refolved, That this was no Entry oz Claim to a- 

bod the Fine, he having given no expꝛels Authoꝛity to that purpoſe; 

v-/.,444-246: ind the Conkeſſion of Leaſe, Entry and Ouſter, by the Defendant, 

ſhould not pꝛejudice him in this reſpeck. In this Cale Keyling and 

Twiſden were of different Opinions in this Point, (viz.) Jf he 

that hath power ot Revocation over Lands, &c. makes a Leaſe fo 


Jg, odd bo, oz ertinguiſheth it as a Feoffment ? The 
: 1 v ' | 


--- +4 riff upon the Liberate turn the Terre-Tenant out of poſſeſton, as 
1 Aung: 1 Ir. 7. A aFion was bꝛought againſt the Defendant upon an Indeb' 


tho' it was to the uſe of the Þusband, it was not good; as if it 


8 r 


« Life, - whether tt ſuſpends the Power only, as a Leale fo2 years 
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The King verſus Monk 8c al. 


Statuti 13 H. 4. which appoints Juſtices of the Peace, upon 
complaint of Riots, to view and recod them. And after Uer- 
dick it was moved in Arreſt of Judgment, that this Inkozmation 
was not good, it being grounded upon this Statute, whlch only 
mentions Riots, and appoints them to be puniſhed in the manner 
there expꝛeſſed. 

But the Chief Juſtice Keyling was of Dpinton, That it being a 
Crime at the Common Law, and mentioned in this Statute, the 


Inkozmation was well concluded: But the other Juices On | 


to the Nen 
Anonymus | 


IDE bt upon a Bond conditioned to perfoun Covenints in an Kuh. 326. 
Indenture 


1 - The Defendant pleaded, That there were no 
= Covenants contained in the Jndenture on his part to be perkoꝛmed. 

= The Plaintiff demands Oyer of the Jndenture, which is entred 
verbatim, and then demurrs ; which he could not well do befoze 
the Entry of it, whereby it becomes part of the Bar; lo the cauſe 
of the Demurrer appears. 

Then it was alledged by Saunders, (whoſe Wand was to the 
Plea) That the Plaintiff could not have Judgment, becauſe he 
had ſet koꝛth no Beach. But the Court was much offended with 
him: Fo2 they held the Plea in Bar meerly fo2 Delay, and adviſcy 
againſt the Statute of Weſtm. 1. 


Robinſon zerſus Pulford. 


4 
12 an Aſſumpſit the Plaintiff declared, That the Defendant in 2 Keb. 562. 2. 


Conſideration that the Plaintiff would deliver ſuch ſilver 
Threads, and other Wares into the Shop of J. S. that he ſhould 
require,: that he would ſee him paid. 

- Now, after Non Aſſumpſi t pleaded, and a Uerdit fo2 the Plain 
tiff, it was moved in Arreſt of Judgment, That the Plaintiff had 
not averred in his Declaration, That J. S. had not paid foz the 


Goods: Fo2 the P2zomiſe to ſee him paid was no moze than if 


he had ſaid, Ik ] S. doth not pay you, J will; in which Caſe ſuch 
Averment mult have been. 

But the Court reſolved, That a Pꝛomiſe to pay, and to lee 
ys patd, was all one; and the Averment unneceſſary. 


S 2 * Ruſhden 


1-4 
N an Inkozmation fo2 a Riot, it was concluded contra formam 2 Keb. 56, 
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Ante 27. 


Ruſhden verſus: Collins. 


de TN an Aſſumpſit the Plaintiff declared the Conſideration to be, 
= pro opere præantea facto. After Uerdift fo2 the Plaintiff, it was 
7Mod.S. moved in Arreſt of Judgment, That opere was too general, and 
* might intend ſo inconſiderable a matter as would not amount to a 
Conſideration koz the Plaintiff: But they gave Judgment; fo? 

they lald labore oz ſervitio had been adjudged ſufficient. 


Lee verſus Edwards. 


1 Sid. 428. FN an Aſſumpſit the Plaintiff declared, That in Conſideration 


2 2 44. I that he would employ his Skill and Pains, and pꝛovide Medica⸗ 
=> ments foz, and cure a certain Perſon of a Phthiſick, that he would 
18,” pay what he deſerved ; and lays another Pꝛomile at the ſame time 


$66, 618. 4 0 | | 
1 Mod. 14. in Conſideration as afo2eſaid, and alievges the ]2omiſe ſomewhat * 


_— = varying from the firff; and concludes with an Averment, That he 
280. had beſtowed his Pains, and cured acco2dingly. 
Upon Non Aſſumpſit pleaded, and a Aerdic fo2the Plaintiff, the 
Court was moved to ſtay Judgment, becauſe the Plaintiff had made 
no Averment of the Cure upon the firſt Pꝛomiſe, and entire Dama⸗ 
1 Mod, 14. ges were given; ſo it was ill in all. But the Court were of Opt- 
nion, That fn regard he had averred it upon the ſecond Pꝛomile; 
ſo as it appeared upon Recow that the Cure was done, it aided 
the Omiſſion of it in the firſt, eſpecially being after a Uerdie, 


Nota, There is an Inquiſition upon every one's Death that dies 
in the King's ⸗Bench, by the Maſter of the Crown Office and Coꝛoner. 


Pomfret verſus Roycroft. 


Ante 26. FM a Crit of Covenant the Plaintiff declared, That the Defen- 
1 Saun. 321.  Dant demiled to him an Houſe, with the uſe of a Pump, and that 
he ſiiffered it to be fo out of Repatt that it became uſeleſs, To 

this Declaration the Defendant demurs: And Cotinſei being heard 


on either üde divers times, the Court delivered their Opinions 


ſeverally. WOT . 
Keyling, Rainsford, and Moreton held, that the Aﬀion did lie, 


the Uſe of the Pump being part of the things demiſcd, which 
Wows make a Covenant, as in 4 Co. Noke's Caſe, and in 5 Co. 
Spencers Caſe; Jf a man let an Houſe together with Eftovers 
i to be taken in the Mood of the Leſſoz, and aiterwards the Mood 
is ſubbed up, there Covenant lies fo2 the Leſſee. And Rainsford put 
this Cale: It a man lets the middle Rooms of his Houſe to 


one, and the upper to another, and lets the Roof of the Boule 


4 decay, 
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decay, he conceived Covenant would lie foꝛ the Leſſee of the mid⸗ Owen 105. 
dle Kooms. And if a Parſon makes a Leaſe, and then reügns, he Moor 644. 
is liable to Covenant, as in 12 H. 4. And the Leſſee would be at a C. Pe eg 
- miſchief, ko he ſhould: be a Treſpaſler to enter and repair; and 11 Cu 52. 
ik the Leiſo2 ouſts the Leflee of any ok the things demtſed, tis Poph. 57. 
klear that Covenant lies; and this is as much an oufter as tune Na Rer. 
be in this caſe, where the Leſloꝛ is-poſſeſſed himlelk. And ſo Judg Sun 323. 
ment was given fo2 the Plaintiff, againſt the Opinion of : Twiſ- Wa 4 
den, who held ſtrongly to the contrary z fo2 he ſaid he night have ai las- 
an Atton upon the Cale, and ſo have remedy fo2 his Oamage, Alſo reverſed in „ e (40, 
he held clearly, That he might enter and repair, as if one li- the Exche- «0 e 
ceuces another to lay Pipes in his O2zound to convey Water, he rms 
may juviſie an Entry to repair the Pipes. And he cited a Cale . 
adjudged in 9 Jac. where one by Licence ereded a Cock at Pay poph. 151. 
in _anvther's Gꝛound: And it was held, That the Owner of the 
Soil might put in his Beaſts into that-G20und ; but he that 
had the Licence, might by vertue of that Licence alſa fence in 
his Hay. Quando aliquid conceditur, conceditur et id fine quo 
res ipſa uti non poteſt : ànd he (aid that he never met with a Caſe 
where Covenant wou'd ite but upon an aftual-ouſter either by a 
Stranger that hath eigne Title, oꝛ the Leſſoz himſelf: And this 
as a non teaſans, and in that he differenced it from the Cale of 
Eſtovers, being an adual Tort ta ſtub the Mood up; and in Co⸗ 
venant upon an ouſter of a Term, ik it be not incurred, Judg⸗ 
meut ſhall be to recover the Term it lelk, as k. N. B. 145. which 
cannot be in this Caſe, fo2 the Sheriff cannot put him into poſſeſ- 
ion of the tiſe of the Pump; neither is it fit that he ſhould recover 
Damages fo2 all the Term, fo2 it may be the Pump will be pꝛe⸗ 
lently repaired. And he conceived, that if the Leflo2 cuts down 
Trees growing upon the Land demiled, no Covenant lies, vet 


the Trees are demiſed with the reit. Ante 26. | 


Anonymus. „ 
A Dꝛaws a Bill upon B. to the uſe of C. and upon Non-pay: 1 Mod. Rep. ls H * 
* ment C. proteſts the Bill; he cannot ſue A. unleſs he b 8. e 


gives him notice that the Bill is pꝛoteſted; fo: A. may haue 
— Effes of B. in his Þands, by which he may ſatigfie-him- 
elk. 5 | 


Note, Jt was ſaid, if an adion to recover Lands of which a ui 
Fine was levied was bzought and diſcontinued by the Demandant, | 

this would not amount ta a Claim. ny 3 
| „ Glyn 


V, . 


T7 x Mod. Rep: 
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Glyn verſus Smith. 


'Seire Facias upon a Recow in the King's-Bench, where the 
Action is bought by Daiginal, mult alledge a place where 


19. 
"2995 ech zen, the Court was holden; becauſe 'tis Ambulatozy, and the Writs 
e C 


1 


tn ditch 


133. 


8 


returnable there are coram nobis ubicunque tunc fuerimus in Anglia. 
But it is otherwile upon Recows in the Common⸗Pleas, fo? that 
is confined to a certain place by Magna Charta. 


Anonymus. 


JT was moved to quach a Return of a Reſcous, becauſe it was 


Mandavi Ballivis, who took him virtute Warr præd', And it 
was ſafd, Mandavi did not imply that it was in TUriting. But 
the Exception was diſallowed by the Court. | 


Anonymus. 


1 2 | | 
* T F the Party that bꝛings an Audita Querela be out of Paiſon, 


the Court will bail him, though grounded upon a Surmile of 
a matter of Fact, as Payment, #c. But if he be in Paiſon, not un⸗ 
lels it be upon a Specialty. Rat 


Parry's Caſe. 


% 


Opinion of the Title to certain Lands which were to be 


Sets of 3697 þ I Su Deeds and Evidences were ſhewn to Counſel fo2 his 
Ib 


7 . 7 2 E 
4 >< Neale. 


u 


pe delivers them to one Parry a Scrivener, by the Conſent of 
the Parties. Parry finding a Deed to concern the intereſt of a third 
perſon, gives it to him, and upon complaint to the Court, they 
commanded him to pzoduce the Deed, that it mght be delivered 
back again to the Parties, they conceiving it an Abuſe in his Pꝛa⸗ 
fice, which was under the Regulation of this Court, 


Anonymus. 


N Replevin, in the Court at Canterbury, the Dekendant avow:- 
ed koꝛ Rent. 1167 oh 
Afterwards this was removed by the Plaintiff into the King's: 
Bench, and the Defendant pꝛaped a Procedendo ; becauſe Canter- 


bury was a County. ok it ſelf and no A4M3es there, and ſo the 


Taule could not be tried: But the Court denied it, ſaying, It was 
their own fault that they had not the Allizes there, and every Sub: 


leckt had the liberty of removing his Suit into a Superio2 Court. 
_ Twiſden laid, pe had fozmerly known it to be denied in an Ejet- 


ment, Girlin- Þ 
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Girlington verſur Pitfield. 


Nan Aﬀion upon the Cale, fo2 maliciouſly pꝛoſecuting ot an 

Indidkment of Perjury againſt him, of which he was acquitted ; 
upon Mot Guilty pleaded, it appeared upon the Evidence, That the 
Defendant was a Juſtice of the Peace, and pꝛocured ſome as Uit: 
nefirs to appear againſt him, and his own name was endozſev up⸗ 
on the JndiXment to give Evidence. | 7 | 

The Court agreed, That this did not make him a Pꝛolecutoꝛ; fo2 
if a Juſtice of the Peace knows any Perſon that can give Evidence 
againſt one that is indied, he ought to tauſe him to do it. But 
it was pꝛoved on the Defendant's fide, That this Indickment was 
dzawn up by an Oder of the Seſſlons. TUherefoze Keyling Chief 
Juſtice ſaid, That the Jlaintif deſerved to be bound to his Good 
Behaviour fo? bzinging of this Action. 


Horn verſus Ivy. 


LN Treſpaſs ko: taking of a Ship and Sails, the Defendant 


{ 


! . 
| x | Luſlutbae A 
2 Keb. 572. ng / 


1 Sid. 441. 


juſtified by a Command from the Governours and Society of 1 Mod. 18. 


the Trade into the Canaries, who were incozpozated by that Mame, 
and had the ſole Trade granted to them, with a Foxfeitiire of ail 
ſuch Goods as ſhouid be impozted Hither from thence, by any 
Perſon not of their Company ; and that the Ship of the PDlain⸗ 
tiff bꝛoͤught Goods from thence. To thts the Plaintiff demur⸗ 
red. | 2 | 

Þis Counſel did not much inſiſt upon the validity of the Patent, 
betauſe it was a Monopoly; though :t was laid to be alſo againſt 
divers Statutes, to pꝛohibit Merchants free trading to fozeign 
Parts, as 9 E. 3. cap. 1. 25 Ed. 3. cap. 2. 11 R. 2. cap. 7. and that 


there could grow no Fozfeiture of Goods by Patent, at leaſt not 


befoze Convition. Icetther were the wozds of the Patent very full 
to this purpoſe, fo2 they were only, That they ſhould forfeit ſuch 
Ships and Goods, and be impriſoned as by Law could be inflicted 
upon the Contemners of the King's Authority, 8 Co.125. Noy 183: 


2 Keb. 567; 
604. 


And the Court ſaid the Queſtion was, TUbether the King could 


Dohibit the Impoztation of Foꝛeign Goods; fo2 if he might, the 
Jmpoztation of them would cauſe them to be fozfefted; And the 
Chief Juſlice Taid, The Ship alſo in which they were ſhipped: 
But no Foxfeitureof Engliſh Goods could growbp Letters Patents. 
And admitting ail this koz the Defendant, yet it was ſaid the 
Plea was naught. Firſt, becauſe he juſtified by a Command 


from a Cozpozation, and did not ailedge it to be by Deed: And 


it was agreed, that a Cozpoꝛation might employ one in ozdinary 


Services without Deed, as to be Butler. 18 Ed. 4. 8 Br. Corp. 59 


92 


Gabe 
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oꝛ the like: But one could not appear in an Aſſiʒe as a Bailiff to a 


Coppozation without Deed. Pl. Com. 797. 12 H. 7. 27. Meither can 
they licence one to take their Trees without Deed, no2 ſend one 


to make a Claim to Lands. 9 Ed. 4. 39. They cannot make them: 


elves Diſſetſozs by their Aﬀſent without Deed, o2 command one 


A 


W 
1 Mod. 20. 


2 Keb. 575, 


ko enter koz a Condition bzoken., 7 H. 7. 9. Rolle Tit. Corp. 514. 


Again it was laid, The Plea was vouble, fo2 that the Patent pꝛo⸗ 
hibits the Trading- thither, and alſo impozting from thence; and 
tis ſaid that he loaded (Uines there and bought them hither, ſo an 
Offence reſpecking both Parts, and one would have ſerved. But of 
th eſe Matters the Court would be adviſed. 


B urwell s Caſe. 


Pon complaint to two Juſtices about a -Baſtard-Child ; 
they by the 18 Eliz. oꝛder one Reynolds to keep the Child; 


5 Ozder, and rekerred it back again to the Juſtices, who do no- 
thing. 
Che next Seſſions after Burwell fs judged the reputed Father, 
and o2dered to pay ſo much a Meek to the Parich, until the Child 


was 12 years old. This was removed into the Ring s Bench by 


Certiorari. 

And they reſolved, That the referring back again to the Ju⸗ 
tices, by the Juſtices at Seſſions, was not warranted; and 
that the laſt Ower was infttflic:rnt, becauſe it was that he thauld 
pay the Pariſh ſo much a Teck until the Child was 12 years old, 


whereas the Father might take it away when he pleaſed ; but it 


ought to have been that he ſhould allow ſo much a Week ſo long 


as it ſhould be chargeable to the Pariſh; wher ekoꝛe they bound the 


1 Mod. 27. 
5 Co. 100. 
b. 


2 Keb. 8 
583. 


; * to appear at the next Se ſſions by Recognizance. 


Tomlin and Fuller. 


g AR hath a Befluage and a Way to it through another's'Free- 


hold, and tis ſtopped; then the Houſe is aliened: The Altence 
can baing no Afton fo2 this Nuſance befoze Requeſt. 
Na Man lets a Houſe reſerving a May though it to a Back 
houſe, he cannot come thꝛough the Houle without can 
That . at ſeafonable 8 4 | ho 
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Upon this Reynolds appeared at Seſſions; where they vacaten | ; 
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A Scire facias was bꝛought againſt the Bail, who plead that 2 Mod. 1 . 
ep. 


221 2 po 
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ke: 17 A | 5 ; Tn © Anonymus. 


Tf the pusband and ie be arreſted in an Atton that requires | Lev. 216. de. C fee. 

Spectat Bail, and the Husband puts in Ball fo2 himſelf, he muſt * ed. 8. 
put in Bail fo? his Wife alſo; but if he lies in Paiſon, the Wife | Roll . 4 2 
cannot be let out upon Common Bail. But it is otherwiſe, if the Lit. lg 


 Husbaud EO himſeif and cannot be arreſted. 1 Sid. 21. \ 


Anonymus | 
1 a Man bꝛings Debt fo2 Rent, and upon his own ſhewing he; 85 ſex 175: Rx { 
demands moze than is due, and upon non debet pleaded the 1 Roll. all 


Jury find foꝛ him, he may remit the W er and have nc i Bald. 55 


koꝛ the reſidue. 


Note, One was committey fo? * of a Note toa ; Jurnnon, ] 2 
cafter a pziby Uerdit was given,) to know what Uerdia they 


* 


oh n | - Parris's Caſe. 


2 Antonnation w was brought againſt bum, koꝛ that he fraudu- ns . + * 
lenter & deceptive pꝛocured one Ann Wigmore to give a Sd. e 
Warrant of Attozney to confeſs a Judgment. — 226. 
To this he pleaded Not Guilty, and upon the Trial it was debated, I 5 6. 
telhether ſhe might be admitted to give Evidence againſt the Defen- 2 Roll. _ 
vant? Foꝛ ik he were convitted, the Court ſaidtheyſhould ſet aſide the Pa 
Judgment. Nevertheleſs he was (woꝛn, by the Opinion of thꝛee 
Judges, againſt Twiſden, this Suit being fo2 the King. Upon his 
Trial he was found Sulltp, and fined 100 Marks, and oꝛdered to 


come with a Paper on his Pat expreſſing the Dffence. 


Note, No Writ of Erroꝛ to reverſe a Judgment given in an Aﬀt- — 34. 
On, qui tam, &c. lies into the Exchequer⸗Chamber, becauſe the — 275. 


King is Party; ſo alſo upon the Statute de Scandalis Magnatum. 


1 Cro. _Lowd Say Ss Cale. 
Perill verſus Shaw. 


befoze the Return a Capias was iſſued out againſt the Pꝛinci⸗ la 
pal; and that he was taken at D. and detained in Pꝛilon quoùſque 2 Keb. 577. 


poſtea, he paid the Money: Che n pleads non ſolvit, then 


the D demurs. 
9 | And 


2 | | 5 I 
ok K 1 fatal. | 


a” 
( aud 


—— 
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And it was adjudged fo2 the Plaintiff; fo2 the Defendant's Plea 
was vitious, becauſe there is no place alledged where the Money 
was paid; and it is not neceſlarp to be intended to be paid where 
he was impziloned: And though the Plaintiff did not demur, 
but replied; yet when there is a Demurrer, the firſt fault is 


— — 


* 


Sir John Kerle ver fu Oſgood. | 


1 Ler. 28. A N Aion was brought fo2 theſe wows, ſpoken of him being 
1 Sid. 432. a Juſtice of the Peace, He is a forſworn Juſtice, and not 


: od: 22. fit to be'a Juſtice of Peace; if I did ſee him, I would tell him ſlo 


Keb. 548, , 


. , After Uerdi#fo2 the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment, that theſe wows were not aftionable, becauſe foz\wom 

doth not neceſſarily intend any judicial Jerjury, and there was 

no Communication of his Office. One ſaid of a Juſtice of Peace, 

He is a'Blood-ſucker, and ſeeks after Blood; if one will give him a 
couple of Capons he will do any thing, and held not attonable.; 
becauſe there was nothing to make them relate to his Office. 

* Rolle 29, 56. Nevertheleſs the Plaintiff had his Judgment by the 
Opinion of all the Court; fo? the calling of him foz(wom Juſtice, 

_ he intended Perjury relating to his Office ; to which an 

_ Fath is annexed. LS Tx 

| Manwood bzought an Action fo2 calling of him A corrupt Judge, 
4 Co. Caſes of Slander. 1. Cro. fo? calling an Attozney, A 
cheating Attorney. And Sir John Maſham recovered fo? calling of 

him Half-cared Juſtice. Vide Rolle 53. pl. 4. and 4 Co. Stucley's Caſe, 


And here the latter wozds, viz. That he is not fit to fit upon a 


Bench, . ſhews that he intended the Scandal in his Office; and 
wo2ds ſhall not be taken in mitiori ſenſu, ſo far as to dꝛaw them 


from the general Acceptation ; and ſermo refert ad conditionem 
perſonæ. 


Twiſden cited a Cale, where a Man bought an Aﬀton koa: 


ſaying, He was a debauch d Man, and not fit to be a Juſtice of the 


Peace; and not maintainable, becauſe ſpoken of the time paſt; JF 7 


tit had been, he is debauched, he ſaid the Action would lie. 


Hill verſus Langley. 


[Brown u I[NEbt upon a Bond to perfozm an Award. After nullum fecere 


Mod. 849. Arbitrium pleaded, the Plaintiff replies and lets fozth, 
Fg ep. That they ſubmitted to the Award of 4, ſo that they made it by the 
742, 16th of Nov. and ſignified it under the Hands and Seals of two of 


2 oo them, and then alledges the Award under two of their Seals; ta 


580. which the Dekendant demurred, concerning the Award to be void, 5 
4 catite 


1 


. = » * — * 
2 
Fr ue who c —_— 
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cauſe the Submiſſion was to four; But the Coutt gave Judgment 
fo2 the Plaintiff, atcozding to the Caſes in 2 Cro. 256. and 400. 


Anonymus. 


[ Nan Indidment fo2 the tiſing of a Trade conttary to the Sta⸗ 1 Mod. 26. hs 2 
A tute of 5 Eliz. it was ſaid, That to keep a Shop within a Country Keb. 583. 

Uillage was not within the Statute; and it were very inconvent- 

ent, that the Inhabitants muſt go to ſome great Town upon every 

occaſion. And it was alſo Juratores dicunt ſuper Sacramentum 

ſuum, and not adtunc & ibidem jurati. 

Ik a Statute appoints an Indickment to be taken at the Quarter 

Seſſions, the Caption muſt be entred ad Quaterial' Seſſion”, &c. 


fo2 ad General" Seſſion pacis will not ſerve. 


Jackſon verſus Gabree. 


Vas took out a Capias ad ſatisfaciend' agatnſt Gabree and his 1 Sid. 35. 
(Uife ; the Gaoler lets the husband eſcape. The Court was ? 2 442, 

moved, that the Wife might be diſcharged ; alledging that the 

Husband took no care of her, but let her lie there in a vety'tieceflt- 

tons. Condition. - They were doubtful what to do in it at the firſt 

motion, but did afterwards reſolve, Chat unlefs the ]lathtiff 

would get the Hugband taken again, as he might vo, they would 

viſcharge the TUite ; and they ſaid, the Eſcape of the Husband was 


the Eſcape of the Wife, 
; | Smith and Bowen. 


* Infant bzought an Afſumpſit by his Guitdiatt, and decla- 1 Mod. . 
A red, That whereas the Defendant clttteTiito ht Clole . 
cut his Gꝛals, that in conſideration that he would permit him to N. e 19. 
make it Pay, and carry it away, he pwmiled to give him ſtr pounds 1 Keb. 1. 
fo2 it; and he allo declared fo2 ir pounds Debt moe that he owed 1 
Upon this Declaration the Dekendaut demurrev, fippoſtrrg ft to: Reitt 2" 
be no Conſideration; fo2 the Jufant was not dound by his permtt⸗ 
ſion, but might ſue him notwithfandfng ; and then the pꝛomtle to 
pay ſir pounds Debt was not good, becauſe not declared how in⸗ 


debted. But the Court gave Judgment foz the Pfainttff, 8 
1 $0: 2 Keb. 591. 
Sir Henry Frederick Thynne verſus Sir James Thynne. 2 Rolle396 
| | | it RO 225. 5 
HaAſch. 13 Car. 2. B. R. Rot. 448. Upon a Sperctat᷑ Iſſtre direden out rd, 


© of Chancery, the Caſe was thus; One was leiled in Tail of 5% 6, 


the Pano? of B. and of two Cloſes, which in reality were not part, 716. 
f | { 2 but 1 Lev. 27. 
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but reputed part thereof, and luffered a Recovery only of the Ma⸗ 
noꝛ with the Appurtenances; and whether the Recovery was a Bar 
as to the two Cloſes, was the Queſtion. And in the 16th year of 
| | this King, it was reſolved by all the Court, and Hide Chief Juſtice 
2, 20 delivered the Opinion of the Court, That the Lands reputed parcel 


RW bk the Yano? ſhould paſs, by reafon of the Deed of Covenants to 
" - lead the Uſes, which explained the intent. Dyer 223. 1 Cro. Sir 
tr - | George Symond's Caſe, Hob. 177. Dyer 376. Long 5to E. 4. 303. 


6 Co. Six Moy le Finch's Caſe, Modern Rep. 250. 


et 
* —Y 
£— a 


Termino Sancti Hill. Anno 21 & 22 Car. IL 
In Banco Regis. 


Wilbraham verſus Snow. | 


I ler. 283. J N an Action of Trover the Plaintiff declares, That he was Own: 


* 438. J ner, and poſſeſſed of certain Goods, and ſets them koꝛth particu⸗ 
4. #7 larly, and that they came to the Defendant's hands, who converted 
1 Moda2, o. them, dec. The Defendant pleaded Not Guilty, and the Jury find 
2 Keb. 585 this Special Uerditt ; 3 . 
That the Plaintiff was Sheriff, and that he took the Goods 
into his Poſſeſſion by fozce of a Fieri facias; and that the Deken⸗ 
dant (who was alſo Defendant in the Execution) took them away. 
And then they demand the Judgment of the Court, if the Plaintiff 
. . could maintain this Action. FE: nh 58 Beto 
It was ſaid that he might, Becauſe he was anſwerable over ta 
the Plaintiff in the Execution, at whoſe Suit he took them; and 
could not return that they were taken away : And if he returns, 


Ante 21. that he hath taken Goods ſufficient, and after loſes them, he is 


whom Goods are taken may bzing Trover, But it was argued on 
the other ſive, That the Pꝛoperty is in the Defendant, notunth⸗ 


ſtanding the ſcizure. Dyer 99. a. and Yelverton 44. And the She- 


riff had but an Authozity in Law to ſell, as Commiſſfoners of 
Bankrupt have, of the Eſtate of the Bankrupt per 13 Eliz. 7. oz 
i fire Executoꝛs upon a Devile, that they ſhall ſell Land, &c. but Treſ- 


A 
„ 4 Ha- paſs he might bꝛing becanſe of the Poſſeivn, but Trover cannot 
; * 1 be maintained without. Pwperty, —}—=_ oh a 72 
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We + 


bound to anſwer the value as returned. A Bailee of Goods ſhall 9 
bꝛing Treſpaſs, quare bona ſua cepit: And Rolle. 5. a Carrier from 


4. 


02 Pimp, 1 Cro. 286. Dimock's Cale, Rolle 44. pl. 10. But to ſap 
one keeps a Bawdy-houſe, it will lte. 26 Hl. 8. 14. an Indiament 
lies ko; keeping a Bawdy-houle, becauſe it is a Common Mu: 
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But the Court held that the Aﬀton was maintainable; and that 
the reaſon was the ſame, as in the Caſe of the Carrier, and alſo 
held that the Defendant's P2operty cealed by the Seiſure: And alſa 
that if a Man becomes a Bankrupt after that the Commiſſioners 


have granted over his Goods, he cannot meddle with them. 1 Cro. 
Ic. So by the Opinion of Keyling, Rainsford and Moreton, hæ- 


ſitante Twiſden, Judgment was given ko? the Plaintiff, 


f 


_ Gavell and his Wife verſus Burker I 


AT Aﬀion was bꝛought foz theſe CUozds ſpoken of the Tie, 1 Sid. 438. 
You are a Pimp, and a Bawd, and fetch young Gentlewomen 2 Keb. 589. 
to young Gentlemen, and declared of a Special Damage. The 04. 31. 
Jury gave a Special Uerdi#, and found the To2ds ſpoken; but 


not the Damage as the Plaintiff had declared. Now, whether 


the Mozds were Ationable of themſelves, was the Queſtion. 


And it was agreed, Chat no Action would lie foꝛ calling one Bawd Cr Car. 353 


ſance; but here the ſubſequent woꝛds expound in what ſenſe the 
fozmer wozds ſhould be taken, that is, To bring Gentlewomen to 
Gentlemen for Bawdry, which is as much as keeping a Bawdp- - 
houſe; and 1 Cro. was cited, where Judgment was given fo2 theſe 
woꝛds, Thou keepeſt a Houſe worſe than a Bawdy-houſe, and 
keepeſt a Whore in thy Houſe. And in 3 H. 7. it is ſaid, that 
Conſtables ought to appꝛehend Bawds. | ET, 
But the Court inclined, That the Aion would not lie; fo2 a 
Bawd was not puniſhable in our Law, unleſs koz keeping of a 


Bawdy-houke, it being a Crime of Eccleſiaſtical Conulance. Sed 
adjournatur. | | | 


Se Thomlinſon werſas Hunter. 


* Reſpaſs, Quare clauſum fregit & arbores ſuccidit ad valentiam 5 Co. Play- 
decem librarum. To which the Dekendant demurred gene- tersCaſc.34. 
rally. The Plaintiff pzayed Judgment fo2 Bꝛeaking of his Cloſe ; 3 Cro. 837. 
but as to the other, the Declaration was inſufficient, becauſe not 

expꝛeſſed what kind of Trees. DN 


 Anonyrftus. 


Writ of Erro2 was bzought upon a Judgment given in Ireland. py. 6 * 
It was held that a Day ought to be given by Rule of Court 2 Keb. 590. 


to the Plaintiff, to aflign his Errozs, 02 elſe to nonſuit him; fo: 2 Bult 118. 


the Defendant could have no Scire facias into Ireland. 1 
1 : 


Poſtea 102, 
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| Leech robs Widſley. 2 0 
; Ler. 283 P an gon of Treſpaſs f02 Chaſing ot his Sheep, and Jmpound: 


2 Keb. 590, J ing of them, aud there detaining of them until he gave him « 24. 
51. 183. Per quod one of the Sheep died. The Defendant pleads, that J. 8. 


 Raym. 185. was keiſed in Fee of the place MUhere, and that the Sheep were there 


Damage feaſant, and that he by the Command ok J. S. lenite rcha- 
ceavit eas, and impounded them until he gave him ſatisfaition, quæ 
eſt eadem Tranſgreſſio. The Plaintiff in his Replicatton entitles 
himſelf to Common there. The Defendant rejoins, and ſays, 
That the place CUhere was parcel of a great Waſte, wherein the 
Plaintiff had Common appurtenant, and that the Lom incloſed 
- the place Where, and that the Plaintiff had tempore quo, &c. & 
femper poſtea, ſufficient Common fo2 all his levant and 
couchant. To which the Plaintiff demur s, 
Firſt, Foz that the Bar mas inſufficient ; foz the Plaintiff charg- 
eth him with detaining them until he paid him a Shilling; and he 
non allocatur. 1 5 
vid. 3 Cro. Again, He doth not anſwer ta the killing of the Sheep; ſed non 
384. Hill allocatur; fo? he pleads leniter chaceavit; ſo that if the Sheep did 
and Pride- die he fs not anſwerable ; neither doth the Plaintiff declare of any 
aur; Caſe; ęxträoꝛdinary Chaſing ; but alledges the dying of the Sheep onip 


pur here the in aggravatian of the Damages, coming after the per quod, and 


bath waved that is not traverfaþie + As in an Afton fo2 Beating of his Ser: 
thar ad. pant, per quod fervitium amiſit, the loſs of the Service cannot 


pleading be traverſed, an 2 
over. But that which was maſt inliſted an was, what he alledges in his 
Rejoinder, (viz.) That the Plaintiff had Common fufficient left 
him fo2 his Sheep levant and couchant upon the Tenements. 
Whereas he ought to have ſaid, Suſſicient ad tenementa prædicta. 
Foz it may be the Gzound was underſtocked. Alſo, tis not ſet 
fozth, that he had free Egreſs and Regrefs; the UWlo2ds of the 
Statute of Merton are, Tantam paſturam habeant quantum fufficit 
ad tenementa ſua, & quod habeant liberum ingreſſum: Sed non 
allocatur, fo2 by hig Sheep levant and eouchant ig intended as many 
as the Land wilt maintain, and ik there were no Egrels 2 Regrefs, 
it ought to come on the other ſide.. Sa Judgment was given 
fo2 the Defendant, niſi cauſa. | | 


Ante 40. 1 
3 | Anonymus. | 
2 Sun. 212. G 41 £ 
+ _ A N' Infant Erectito2 bungs an Afton. It was-ſaid-by Twiſ- 
2 £r0.429, I den, that it had been adjunged, that he ought- to fue by 
* Rep. Guardian, mo” | 5 e 
388. BE | | | 


pleads, that he detained them until he gave him ſatisfaition ; ſed | 
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Ely ver ſur Ward. 


IN a Writ of Erroꝛ to reverſe a Judgment given in the Court at 1 Sid. 438. 
Hull; upon an Aſſumpſit the Plaintiff declared, that it was 1 Mod. Rep. 
agreed between them at a place infra Juriſdiftionem Curiæ, That 3* 


upon Requeſt; 8c. and that he requeſted him at a place infra Juriſ- 
dictionem Curi. 


It was aſſigned ko; Erroz, that this Action ought not to have 
been bzought in Hull, becauſe the Requeff was not appointed to be 
made within the Jurildickion by Agreement. Sed non allocatur, 
as long as the Agreement and Requeſt were made there, tho' the 
Requeſt might have been elſewhere. 
Another Erro2 was aſſigned, in that the J2ecept tothe Serjeant at 
Mace fo2 Returning of the Jury was, Probos & legales homines qui 
null affinitat', &c. attingen', whereas the Foꝛm of the Venire is, at- 
tingunt. Sed non allocatur : Jo it was held to be as well. Tho' 
Twiſden ſaid, The Foꝛm of a TUrtit ought not to be altered into 
another Expꝛeſſion of the ſame ſignification. | 

Then the Entry was, Ad quem diem venerunt the Plaintiff and 
Defendant, & juratores; and it ſhould have been, Veniunt; ſed 
his non obſtantibus, the Judgment was affirmed. 


Anonymus. * 


T was held, That if the Sheriff returns a Cepi Corpus upon a poſtea 85. 
Capias, altho he has not his Body in Court at the day of the 1 Sid. 439. 
Return, yet no Aﬀion can be bzought againſt him, but he is to be! dund. 50. 
amerced fo? it at the Common-Law. One fo taken could not be ., 3? 
bafled, but by a Homine Replegiando ; and now the Statute of 244. 18 
the 23d of H. 6. obliges the Sheriff to take Bail, however the 2 $2und. 60, 


Return is as at the Common-Law, Cepi Corpus. Patten 35 
Ne | | 2 Keb. 591, 
Freeman verſus Barnes. a. 630, 
* 


| Rin. 20 Car. 2. Rot. 554. Erroꝛ to reverſe a Judgment given pg. 80. 
in Communi Banco in an Ejedment; where, upon Mot Guilty Carter 161, 

pleaded, the Jury found a Spectal Uerdit to this etfeit : Tenant 155. 
in Fee makes a Leaſe fo2 an hundzed years, in Truſt fo2 Himſelf, 3 th 
to wait upon the Inheritance; the Leſſee enters, Ceſtuy que Truſt 55. 85,87. 
enters and takes the Pꝛofits, and makes ſeveral Leaſes, all which 2 Keb. 527, 
being expired, he makes a Leaſe foz 54 years, and fo? the cozrobo- 2 7 
rating of it levies a Fine with Pꝛoclamations; the Leſſee enters, Lev. 2b. 
5 pears paſs, And Tyrrel and Archer (they being the only Judg⸗ {RES 


es in the Common⸗Pleas then) gave Judgment, That the Fine 
-* Hould bar the-Leflee koꝛ an hundꝛed years. Upon which a TArit of 


Erro; 


= 
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Erro2 was bzought in this Court, and argued this Term by Le. 
vinz koꝛ the Plaintiff in the Mrit of Erro2 ; and Finch Sollict- 
to2, koꝛ the Defendant. - | 

And fo2 the Reverſing of the Judgment, Levinz argued, That 
this Leaſe by the Ceſtuy que Truſt, and the Entry of his Leſſee, 


did nat diſpoſſcſs the fozmer Leſſee ; and then the Fine and Non⸗ 
_Claſm could not pꝛejudice his Jntereſt, which was not put to a 


right: Fo? firſt, the Ceſtuy que Truſt was at leaſt Tenant at Mill. 


So is Littleton, Sect. 464. Ceſtuy que Uſe may enter, and hold at 
the Mill of his Feoffees; then his Leale can be no Diſkeſſin, be⸗ 


cauſe the Inheritance was fn Himſelf. CTis true, in ſome Caſes 
a Man may do an Aﬀ which ſhall diveſt his own Eflate: As if a 
Stranger difieiſes Tenant fo2 Life to the ule of him in the Rever- 


ſion, and he afſents, Co. Lit. 1 80. b. The Lam ſhall not conffruea Dif. 


ſefſin agaiuſt the Parties Intention, Rolle 661. He that enters by 
colour ok a void Leaſe is na Diſſeiſoz, 1 Cro. 188. no2 any one 
that enters by Conſent, 15 E. 4, 5. b. Neither ſhall the Intereſt of 
the Leſſee be diveſted but at his Election; fo? this Leaſe wozks in 
point of Contract, and not fo violentip upon other Mens Tntereſts 


as Livery doth. In Latch's Rep. 75. Sir Thomas Fiſher's Caſe, 7 


Tenant fo2 years lets at Till, the Leſſee makes a Leaſe fo2 years; 
this wozks no diſpoſſeſſion. Tf a Coppholder makes a Leaſe fo? 
years without Licence, the Entry of the Leſſee is no Diſſeiſin tag 
the Loꝛd, and he may chuſe whether he will take it as a Foxfeiture, * 
Rolle 830. Leaſe fo2 years, upon Condition to be void upon Mon. 


payment of Rent, a demand is made, the Leſſoꝛ may make a new 3 


where a Fine and Non-claim ſhall bar the Jntereft of a Term; yet 


Leaſe of the Land, the fozmer Leſſee being flill in poſſeſſion. And 
Blunden and Baugh's Cale was cited in 1 Cro. to the ſame purpoſe 
aid that a Fine doth not bar an Jntereſt which is not diveſted. 
He quoted alſo the 1 Inſt. 388. 9 Co. 106. and 5 Co. Saftin's Calc, _ 


it appears in 2 Cro. 60. that two Judges were againſt that Judn- 
ment given by the other thzee. 2 Cro. 659. Tenant at Till makes 


. a Leaſe fo2 years, and it was held to be no Diſſeiſin volens nolen; 


to him that had the Inheritance. And koꝛ Iſham and Morris's Caſe, 
1 Cro. 74. it was the Judges Opinion uwon Evidence, and there 


a Fine was levied of the Inheritance, which paſſed the Truſt in- 1 


cluſively; but this Fine was only to eſtablich an Intereſt foz 5. 


vears. Then he argued, that the Jnconventence would be very 


great to Purchaſers, who often keep ſuch Leaſes and Intereſls on 


Foot, tho' they buy the Inheritance, ik they ſhould be all barred 
* KEE my | 


by Levying of the Fine. I 
The Sollicito2 econtra. Me agreed that à Fine could not bar auß 
Intereſt, which was not diveſied at the time of the Fine. Me a?: 


_ Hued- firft, that the Ceſtuy que Truſt was not Tenant at (Mil; F2 


fo2 a Man ſhall not be Tenant at Mill againſt his own i 4 
| 4 unicts 'Z 
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unleſs by Conſfrufion of Law, to avoid a Toꝛt: As in Lictleton'g 
Caſe, where the Ceſtui que Uſe enters upon his Feoffee. But tho 
the Leſſoꝛ hath a right to the Poſſeſſion beroze the Entry of his 
Leſſee fo2 yeats ; yet when the Leſſee enters, as tis found in our 
Caſe, he doth as much as declare, That Ceſtui que Truſt ſhall not 
be Tenant at Till. Indeed the Bargainee of an Eſtate fo2 years 
is in aittual poſſeſſion by foꝛce of the Statute; yet the Barg ainoꝛ 
(in caſe of a Moꝛtgage) may enter to hold at Till, becauſe there 
was no Af done to expꝛeſs his Diſſent. He agreed allo, That no 
Diſſeiſin was wought ; but there may be an Erpulſion without a 
Diſſeiſin, as Hob. 322. where it is ſaid, It the Leſſoꝛ puts out his 
Leſſee fo? peurs, there is no Diſſeiſin committed; and pet the 
Leflee hath loſt his Eſtate, and hath but a Right to it, and that 
whether he will oz na: And if he were Tenant at Mill, he by 
making this, and divers Leaſes befoze, hath abſolutely determined 
his Will : It Tenant at Till be ouſted by a Stranger, and he in 
Reverſion diſſeiled, he may enter again; not where he fs the 
CUrong-doer himſelf, fo2 that were to make him Tenant at Till 
againſt his TUill. Ik Tenant at Mill makes a Leaſe foꝛ years.and 
the Leſſee enters, the Tenant at TUill is the Diſſeiſoz. 2 Cro. 660. 
3 Cro. 830. 5 E. 4, 2. And Tenant at Mill is intruſted with and hath 


2 Mod. 251. 


Power over the Poſſeſſion. And where it was ſaid, Jt ſhould be in 


the Election of the Leſſee fo2 100 years, to take this fo2 an Ejeck⸗ 
. - no, he argued that it ought clearly to be in the Election of 
the Leſſoz, | | 
Fo? firſf, Jt was his own af, and therefo2e he could beſt explain 
quo animo hoc fecit, and that his antecedent As had ſuſſiciently 
done, eſpecially being Ceſtui que Truſt, and having alſo the Inhe⸗ 
ritance in him; and he inſiſfed very much upon the Notice that 
the Law takes of ſuch an Intereſt, tho' relievable only in Equity. 
7 H. 5.3. Ceſtui que Ule of a Yano, to which an Advowſon was 
appendant, was outlawed, the Church became void; the King 
bꝛought a Quare Impedit. 2 Cro 512. A Truſt of a Chattel, 
reſolved to be fozfeit by Attainder, Hob. 2 14. in that caſe the King 
thall have the Land it ſelf, and P2oceſs ſhall iſſue out of the Er⸗ 
chequer to ſeize the Land it ſelf; which ſhews that it hath a legal 
influence upon the Land, therefo2e he, and not the Truſtee, ought 
to have thc Election. Ik Ceſtui que Truſt had made a Leaſe fo2 
- years, this had been a Diſſeiſin, until 1 R. 3. 5 H, 7. 56. 8 H7,8. 
A Leaſe of two Acres, habendum the one fo2 Life, the other in 
Fee, to the uſe of another ; ſhall not the Ceſtui que Uſe determine 
in which the Inheritance ſhall be? Again, It is agreed that this 
Fine conveys away the Truſt; ſhall the Law ſtrain to ſave the 
Jntereſt of the Truſtee, to occaſion a Chancery-Suit ? And the 
Judges ever expounded the Statute of 4 H. 7. ffrifly, to bind the 
Right of Strangers, Leonard 99. + ts the Chief Baron _ 
| h wood g 
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wood's Opinion, That he that had a future Jntereſt to Lands, ol 
which a Fine was levied, ought not to have five years after his 


Intereſt came in eſſe, neither is there any Reaſon to favour long 


2 Cro. 240. 


1 Mod. 33. 


2 Keb. 591. 


Poſtea 30. 


* 2 

aym. 173. 
1 Mod. 36. 
2 Keb. 391, 
397, 676, 
414, 602. 
676. 


Apres 190. 
1 Lev. 250, 


252, 


Leaſes. By the Ancient Law, a Leale fo2 above 40 years was 
void, Mirror 164, 293. 1ſt Inſt. 46. They are never without ſuſpicion 


of Fraud: And 3 Co. Twyne's Cale, that which is called a Truſff, 1 


is in plain Engliſh a Fraud; and as this is found, it appears by 
the Circumſtances to be almoſt Fraud apparent. And as to the 
Inconvenience which was alledged would come to Purchaloꝛs, who 
deſire to keep Leaſes on foot; he anſwered, That might be p2e- 
vented by claiming within five pears; and it would be miſchievous 
to Purchaſozs, if it were otherwiſe, to have ſuch Leales ſet up 
against their Titles. Poſtea. 80, 8r. 2 


Note, One makes a Leafe, wherein the Leffee covenants to 


repafr, and tben bargains and ſells part of the Reverſion; He 


ſhall have an Aﬀton of Covenant per 32 H. 8. 


Boſvile verſus Coates. 


N Debt upon a Bond with Condition, That the Obligoz ſhould 


bzing in the Son and Daughter ok J. B. at their fulf Age, to give 
ſuch Releaſes as a third Perſon ſhall require. The Oefendant pleads, 
That the Son is altve under Age at - Doncaſter. To which the 
laintiff demurs, and held he might; fo2 it mult be taken at their 


3 - 


reſpeftive Ages, Vid. 5 Co, Juſtice Wyndham's Cale. 


Criſpe and Jackſon verſus The Mayor and Commonalty of 
PL 5 8 Berwick. - ps 


tea 39. Na Urit of Covenant, the Plaintiff declared upon an Inden⸗ 
x Sid. 381, 


ture of a Demile of an Houſe from the Defendants, wherein 
they covenanted, That the Plaintiffs ſhould enjoy it without the 
Jnterruption, of any Perſon whatſoever t And alſigned for Bꝛeach, 
That). S. entered and diſpoſleſſed them at Berwick. Upon which the 
Defendant takes Jſlie, TUhereupon the Plaintiff ſuggeſts, That 
ſich a place in Northumberland fs the next to Berwick ; and the 
Venire is awatded to the Sheriff accozdingly, and a Uerdi# was 
found koꝛ the Plaintiff, | . Fo nt, 
Jt was moved by Jones in Arreſt of Judgment, That here was a 
Mil⸗Trial, not afved by any Stattite ;/ fo2 the laſt ac, which is the 
largeſt, temedies all Crials. fo as they be in the pꝛoper County; but 
this is not ſo: And he laid, Jt ought to have been tried where 
the Action was latd. As when an Afion is bꝛought upon a 


Charter-Party, and a Beach is affigned in a Fozeign Kingdom, 


{t ſhall be tried where the Charter Party is dated; and here the 


Covenant 
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that no Aﬀton would lie. 
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Covenant boze Date at the Caſtle ok York; and there the Trial 


- ought to have been. 6 Co. Dowdale's Caſe; And Berwick is part 


of Scotland, and bound by our Aas of Parliament, becauſe con- 
quered in Edward the Fourth's time: But the courſe is to name 


it exp2eſly, becauſe tis out of the Realm, and not like to Wales, 


where the Trials in ſuch Caſes ſhall be out of the prochein 
County, 19 H. 6 22. fo? that is a Member of England: Vid. 
7 Co. Calvin's Caſe. But two ꝛecedents being ſhewn, where the 
Trials wete as it is here, and one of them affirmed ina {Urit of 
Erroz; alſo the Cale in Roll. tit. Trial,597. A TUrit of Erroꝛ was 


bꝛought to reverſe a Judgment given in Ireland, and an Erro2 in 


Fact was aſſigned and triev in a County next to Ireland: The 
Court ruled the Venire to be well awarded. - 

Iwiſden faid, The Reaſon why an Ejeckcment would not lie of 
Lands in Jamaica, o; any of the King's fozeign Terrttozies, was, 
Becauſe the Courts here could not command them to do Executi⸗ 


on there; fo2 they have no Sheriffs. 


This Cale having remained two oz thee Terms ſince the Poſtea 
was returned, and no Continuances entred, one of the Plaintiffs 
died. and it was doubted whether Judgment could be now entred + 
And the Secondary ſaid, That they did enter up Judgments two 
Terms after the Day in Bank, as at the Oay in Bank, without 
any Continuances. And of this Matter the Court would be 


adviled. Poſtea go. | 
7 Anonymus. 


IF one, upon Complaint to two Juſtices, be oꝛdeted to keep a Ba- 2 Cro. Pri- 
flard⸗Child, and this upon an Appeal to the Seſſions is revoked; geon's Cale, 
that Perſon is abſolutely diſcharged; and unleſs a Father can be . 
found, the Court ſaid, That the Juftices of Peace muſt keep it * 0+ 
themſelves, | TESTS 7 | 

| The Earl of Pcrerborough verſus Sir John Mordant. 


J® an Aion upon the Statute de Scandalis Magnatum, koꝛ 1 1 127, 
lpeaking theſe Tos of the Plaintiff, | do nor know but my 227. 
Lord of Peterborough (ent Gy%bs to take my Purſe. After Judgment! Sid. 434. 


by Default, and a TUrit of Enquiry of Damages returned, it 8 


was moved in Arreſt of Judgment, That no Action would lie koz 559, 605. 


thele Wows, di fs 
Feirſt, Hedoth not poſitively charge him with it. 

Again, The Wows do not impozt a kelonious Taking, Hob. 
326. Maſon's Caſe, I charge him with Felony, for taking Money 
our of the Pocket of H. Stacie, ddjudged not af#ionable. And in 
1 Cro. 312. Thoudidft ſer upon me and take my Purſe; go before 
a Juſtice and [ will charge you wich Felony. It was held there 


1 2 But 


" 


. 
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But the Court gave Judgment fo2 the Plaintiff. As to the 
firſt, it was held to be as much as a diref Affirmation; fo2 other * 
wiſe one might ſlander another, and by ſuch a flight Evaſion elcape e 
an Action. 5 „ Fin: 3p, bs di he e 
Twiſden ſaid, Ihe knew theſe Mozds adjudged attonable, 7 
He hides himſelf for Debt, and for ought I know is a Bank- 
rupt. Pe 3 2 ms 
And fo2 the Moꝛds the Court ſaid, There was difference between 
1 Mod. 232. Ut Action grounded upon the Statute de Scandalis Magnacum, 
and a common Afton of Slander. The Chief Juſlice laid, That the 
Tos in the one caſe ſhall be taken in mitiori ſenſu} and in the b 
other in the wozſi Senſe againſt the Speaker, that the Honour of is 
ſuch Great Perſons may be pꝛeſer ved. Moore 55. The Earl of © 
2 Sid. 21. Leiceſter had Judgment fo? thele TUozds, My Lord of Leiceſter is a 
2 Mod. R. cruel Man, an Oppreſſor. and an Enemy to Reformation. Leon. 33. 1 
= The Lozd Abergavenny ſued fo2 theſe Wows, My Lord Abergaven= 


\ x i ny ſent for us, and put ſome of us into the Stocks, ſome to the Coal- 1 
1 houſe, and ſome to the Priſon in his Houle called Little Eaſe; 
TEN and recovered. Vide Crompton's Juriſdiction of Courts, 13. atitd * 
Leonard, 336, ; | | 3 

| Anonymus. 4 


'A N Indidment was, Compertum fuit per Sacramentum duo» 

decim proborum & legalium hominum, &c, and quaſhed, be⸗ 

cauſe it was not jurat' & onerat. And the Clerk of the Crown- 

Dffice intoꝛmed the Court, That that was always the Courſe; alſo 7 

it muſt be, Adcunc & ibidem jurat, where the Caption is recited tos 
William verſus Gwyn, | 


> Saund*. 45. Aro to reverſe a Judgment given in Dower in the Grand Sel⸗ 
N 450, ſions in Wales. Jt appeared by the Recow, that the Tenant 
55% 905 appeared upon the Summons returned, and Day was given over, 
& adtunc venit pet Attornatum & nihil dicit in barram: TUlhere- 
upon, Conſideratum eſt quod tertia pars terr & tenemen' capiatur 
in man Domini Regis, and Day given ad audiend' Judicium; at 
which Day Judgment was given quod recuperet. - ' 
It was aligned foꝛ Erroz, That the Court here had awarded a 
Petit Cape, and yet the Defendant appeared, whereas they ſhould 
have given Judgment upon the Nient dedire; fo a Petit Cape ies 
always upon Default after Appearance, and only to anſwer te 
Default : The Grand Cape is befoze Appearance, ta anſwer the 
Default and the Demand. Ver. N. B. 97. So ft was ſaid; the 
Court had erred in Judgment; and tho” it were in advantage of 
the Tenant by the Delay, pet not being by his Pꝛayer as an Eſſoign 
granted, where none ought to be, is not Erroz, but the att of the 
n 1 | | | Court, 
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| Court. 


Court, as if they ſhould enter a Miſericordia foz a Capiatur, it 8 Co. 59. 

were erroneous. if "ny by 
But the Court anſwered, That the realon of that was, be- N Tl 

cauſe it is a parcel ofthe Judgment, and the King ſhould loſe his ge Rep. 

Fine; But this was only the Awarding of Pꝛoceſs more than ſhould d 

be, and in advantage of the Tenant, wherefoze they reſolved that 

they could not reverſe it fo2 Erroz. And Twiſden ſaid, Admit- 

ing tt were erroneous, thep might then give 9 in this 


Anonymus. 


Pꝛohibition was payed to the Arches fo2 Libelling againſt | Sid. 

one there, fo2 calliug Whore and Bau d, becauſe they were but Ante 3 
wo2ds of Heat; alſo the Party lived in the Diocels ol London, ſo Poſtea 220, 
anainſt 23 H. 8. to cite him there. But the Court would not grant 104 YN 


it; fo2 though foꝛmerly there hath been divers Opinions touching 2Keb. 5775 


theſe words, yet Twiſden ſaid, Ever ſince 8 Car. the Lawhath 58 7 
been taken, rhat they may puniſh ſuch words, pro reforriatione | t FLY 64 
morum. And fo? the other, it appeared Sentence was given, and V. 2 Inſt. 602. 22 

that it was too late to pꝛay a Pꝛohibirion, when it appears they 


have Jurisdictton of the Cauſe, as the Superior Court; and he 2 Roll. 318. 


that would have the benefit of the Statute againſt citing out of N: 142,31: 


the Diocels, muſt come befoze Sentence. 1 Cro. 


Anonymus. 


Inch, Solicitoꝛ, moved fo2 a Pꝛohibition to the Eccleſiaſtical x Sid. 443, 
Court, to ſtay a Suit fo; Tithes of Hops, commenced 447- 
there by the Uicar, upon a Suggeſtion, that they had paid koz all * Keb. 612. 
Tithe-Hops ſo much an Acre to the Parſon, time out of mind. | 


But it was denied; fo2 there could be no ſuch Compoſition time 
out of mind, Hops not being known in England until Queen 


Elizabeth's time; fo2 then they were firſt bzought out of Holland, 

though Beer is mentioned in a Statute in Henry the Fourth's 

time. | 
But it was ſaid by the Court, That perhaps the Uicaridge was Poſtca 107 


- endowed time out of mind of the ſmall Tithes, of which nature 


Hops were. Then the Pyteſcription of paying a Modus to the 
Parſon ſhall not take them from him; fo? it "_ be taken to have 


commenced ſince the Endowment. 5 


Moes the Matter concerns the whole County, it is to be 2 "rang 59- 


tried in another County which is indifferent. 
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2 Keb. 61 3; 


Poſtea 148. 


2 Co. 322. 


Hall verſus Philips. | 


NM Jnfozmation was bꝛought fo2 the fozfeiture of a certain 
I quantity of Bꝛandp, and ſets fozththe two Acts, 13 & 1 4 Car. 2. 
c 23 ànd 24. of Exciſe upon that and other Liquoꝛs, and then the ad⸗ 
ditional Aﬀ of 15 Car. c. i i. Wherein it is enacted, That no Foreign 
imported exciſeable Liquors ſhall be landed, & c before due Entry be 
firſt made thereof, &c. or before the Duty of Exciſe due and payable for 
the ſame be fully ſarisfied and paid; and that every Warrant for the 
Landing or Delivery of any ſuch Foreign Liquors ſhall be ſigned by 
the Hand of the {aid Officer, &c. upon pain that all ſuch Foreign Li- 
quors as ſhall be landed, &c. contrary to the true intent and mean- 
ing thereof, or without the preſence of an Officer or Waiter for 
the Exciſe, or the Value thereof, ſhall be forfeited and loſt, the one 
Moiety to the King. the other to him which ſhall ſeize, inform, &c. 
And averrs that this Bꝛandy was landed, the Duty not fully ſa- 
tisfied and paid, and without the p2eiciice of an Officer o2 Maiter 
fo2 the Exciſe; but doth not averr, that a due Entry was not tirſt 
made thereof, ; 
TUherenpon it was moved, after a Uerdiit fo2 the Inkozmer, in 
Arreſt of Judgment; Chat if either the Duty were paid, o2 Entry 
made, o2 the Landing were in the pꝛelence of an Officer, it ſatiſ- 
fied the AX, which is in the Otsjunitve, and the Moꝛd Or ſhall not 
be taken Conjunftvely,unleſs the Words are ofitke nature, as x Mar. 
cap. 3. Maliciouſly or Con:empruouſly diſturb Preachers; eſpecially 


in a Penal Law. Beſides, if the At required theſe three things ſhould 


be done, then payment would not fiifice, without the pꝛelence ok an 
Dfficer at the Landing; the like wozds are taken Disjunttvely in 


 Reniger's Caſe, Pl. (om. | 


But it was ſaid on the other ſide, That te Wow Or muſt be 
taken here in the Conjuniftve, and that fo2 the apparent Jnconve- 
nience that would follow; and that the Statice intended all thee 
ſhould be perfozmed, and that an Entry ſhould not ſuffice without 
Payment, o2 Agreement with the Officer, which tantamounts: Foz 
otherwiſe this act which was made to be further remedial to the 
King, would rather diſappoint this Revenue of Exciſe given by 
fozmner Acts, which did alſo require an Entry to be made ; but 
this Ad adds the Penalty ko Mon entry, and this Entry is to 
be made fo2 a Check upon the Dfficer, that he accompts right to 
the King. Elle it appoints Landing in the pꝛelence of the Officer, 
that it may be obſerved whether moze be landed than is contained 
in the Warrant fo2 Landing; but never meant that an Entry 
ould ſuffice without payment; koꝛ ſo, if the Party be a Fozeigner 


— 


2 Inſolvent, the King loſeth his Duty. 
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And the Court gave Judgment fo2 the Inkoꝛmer: But ſaid they 
would have ſtay d until the nert Term, but that great Micchiet 
might be done in the Interim, it it ſhould be known that ſuch a 
Doubt ſticks here; and they would not give any Aucouragement to 
the leſſening of the 1 g Beben ü 


Colton s Caſe. = | | 
5 f 


. an Indiament upon the az fo coming within five Miles of 1 Sid. 209, 
a Cozpozꝛation. 439. 

It was moved, That no Jndizment lay upon it, becauſe the Ac sia. 439. 
appoints a Penalty of 40 l. to be tecovered by Acklon of Debt, 
Bill, Plaint oꝛ Inkoꝛ mation. 

Sed non allocatur: Foz when a Statute makes an Offence, the 1 Mod. 34. 
King may puniſh it by Indickment; but an Jnfo2mation will not 5 keb. 614. 
lie, when a Statute . barely piohibit a thing. vid. zCro- 055 8 | i 


e 544. l | i 


Note, Jt was reſolvedat Serjeants- Inn, That when a Penalty 
is to be divided, (viz.) To the King, the Pooꝛ and the Inkoꝛmer; 
if the King alone ſue; ſo that there is no Jnfo2mer, pet the Poo? 
Hall have their part. | 


* 
— — * 


Adrian Lampereve ad ocher Frenchmens Caſe... 


Motion was made by the Solicito2 upon- a Special a 
reaton from the King, in behalf of the ſaid Lampereve and 4 
other Frenchmen, to have a Certiorari to Bedford-Gaol, where they | i 
were committed fo2 Robbery. j 
© Keyling Chfef Juſtice. J lately attended his Majeſty about this 1 
matter, and J thought he had been ſatisfied with what J then i 
ſaid and now repeat, ( viz.) That if we ſhould remove them now, 1 
be ſhould diſcharge his Majeſty's Juſtice ; fo2 there is no India 
ment kound, and none can be found but at Bedford, and the Pꝛo⸗ 
ſecutoꝛs and Mlitneſſes are there; but he might have it tried at the 
Bar if he plealed, to the only way is to let them ſtay at Bedford 
till the Aſlizes ; and then ik the Pꝛolecutoꝛs appear not, 02 an 1g 
noramus be found, they will be diſcharged by Pꝛoclamation; and if 
the Indidment be found, then the Judge may take a new Recogni⸗ 
Jance of the Proſecutors to appear and pꝛolecute here; and you 
may have a Certiorari now to deliver there, oꝛ you may have it 
there from my Bꝛother Rainsford, who goes that Circuit, to re: 
Move all up hither. 
Solicitor. J ſuppoſe this will ſatisfie, 
Curia. Te muſt acquit our ſelves of the King's Juſtice. 


x | In 


— 


— 
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In Eaſter Term following they were bzought up hither, and be⸗ 
ing arraigned upon the Jndifment, they pleaded Mot Guilty; and 
ſome of them deſired to be bailed, and the Court ſaid they ought, 
but it muſt be done in the Court, becauſe the Bail muſt be bound 
Body fo2 Body; and they required 4 Men to be Bail, each wozth 
3001. Body foꝛ Body, and in no Sum certain. 

They were afterwards tried per medietat linguz, and ſome of 
the Aliens were not Frenchmen, and moſt of them dwelt * Mid- 


dleſex. 
Lady Baltinglaſs's Caſe. 


He Court denied a Trial at the Bar, becauſe the Coſts * 
| not paid upon other Trials, which went againſt her in other 
Courts; which the Court here would take Notice of. 


3 Keb. 615. Articles were erhibited againſt a Regiſter of an Eccleſiaſtical 
Court, foꝛ Misdemeanoꝛs done by him in his Office. 

2 Roll. 305. He moved foꝛ a Pꝛohibition; but it would not be granted, unleſs 
they examine him concerning the Articles upon his Dath. 


, Wright and Johnſon. 


Sſumpſit, To deliver a Gelding in as good Plight as he boy: 
1 Sid. 440. rowed him; and avers, That he did not deliver him at all. 
A Qerviz was had fo2 the Plaintiff, yet Judgment was given 

againſt him, becauſe the Bꝛeach was not laid as the Pꝛomile is. 


. playters verſus Sheering 


12 a Replevin (removed by Recordati,) there was a Nonſuit fo; 
want ok a Declaration, and whereupon the Dekendant made a 
Suggeſtion, and took out a Writ of Enquiry upon 17 Car. 2. c. 27. 
The Plaintiff moved that this might be ſet aſide, becauſe the Non- 
ſuit happened thzough the ſudden Sickneſs of the Perſon employ: 
ed to pzoſecute. 
Curia. This new Statute having taken away the Trit of Se⸗ 
- cond Deliverance, hath made the Plaintiff remedileſs,. unleſs we 
help him; therefoze we will endeavour it as far as we can. Let the 
Defendant ſhew Cauſe, why he ſhould not accept of a * 
upon payment of — a 
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Termino Paſchæ, Anno 22 Car. II. 
In Banco Regis. | 


Aae 5 


foꝛ ſeveral Sums, each Sum under 40 8. and they do all amount 2 n= - 617. 
to a Sum ſufficient toentitle the Superiour- Court; they wall olle 730 
be there put in Suit, and not in a Court which is not of Recozd. 
Ind lo it was reſolued in the Caſe of the Savoy Court, and Staund - 
torde, 24 C. 2. Alſo it was ſaid, That if a Man at divers times 
tl. things, all which amount to above 12 d. tis Feiony Capt- 


In an Accompt after a Judgment Quod computet, the Court 
afligns Auditozs, and they ſit upon and return the Accomot when ; Mod. Rep. 
they will; fo2 Day is not given them, and they give the [Parties in 42. 
the interim What time they pleaſe; but if the Defendartt delays,they 
weth it co the Court, and Pꝛoceſs goes out againſt him. 


Jota. Memorandum, On Tueſday April the 26th. Stephen Moſ- 
to whom Mr. Lenthal had granted the Dffice of Marſhal of the 
'S-Benehfo2 Life, mas ſwam Marſhal. The Dath was this, 

(V iz.) You-ſhall ſwcar, That during the time of your being Marſſial, 
you ſhall well and truly uſe, exerciſe and behave your ſelf in the ſaid 
Office; you;ſhall encreaſe no Fees, and in all things ſhall' do your 


1 F there be ſeveral Contracts between A and B at ſeveral times, Prohibition: 


| _ Dutyin;rhe ſaid Office. & c. 


It was reſolved, That the. ſaid St hen Moſdel could not alter 


wang. — — — of this Court ; anuthat Pr-Leneh al, 


— 1 6.3: 


A Promiſe was made to give 16001. toons oy curing his Eyes: 
nd nn Aſſumpfit: is brought. 


7 Goonthis, the dure may, Angler vie: l Damages, if they 
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Sir W. Mewes verſus Mewes. 


Title of Land was tried out ofthe pꝛoper County, upon a 
A keigned Mager, Whether well conveyed or no ? (this is the 
Courſe of Jſſues direZed out of Chancery.) 

Note. In this Caſe a Bill in Chancery was given in Evidence 
againſt the Complainant, tho” held to be but of flig;t Moment. 


Smith's Caſe. 


O Nich and other Commiſſioners of Sewers whichſate at Whice- ÞÞ 
O Chapel, were bzought in upon an Attachment awarded againſt 
them fo2 a Contempt of this Court. And the Caſe was 
thus; 


A Certicrari was lately ſent and delivered to them out of this 
Court, (upon ſpecial Direction and Recommendation by the King 
and Council, befoze whom the Buſineſs had been agitated) to re⸗ 
move hither certain Oꝛders and ſ2oceedings of theirs, in oder to 
a Trial of the Right of the Batter in queſtion. e 

At firſt they did not allow the Certiorari; but afterwards having 
allowed it, they pꝛoceeded de novo upon the ſame Matter; and 
made an Oꝛder again, which certain Perions (being the ſame Per⸗ 
ſons who pꝛocured the Cerciorari,) refuſing to obey, the Commil 
ſioners fined them 10 1. a⸗piece. ee e 
Then a ſecond Certiorari was taken out and delivered to them; 
after which they impꝛiſoned Perſons fo2 not Executing and Obey: 
ing of a (Uarrant made upon their ſecond Ozder, and fo2 ſpeaking 
contemptuous Mods of the \Commiſſioners, and fined them 5 1. 
a-piece. Being now queſtioned by the Court, concerning theſe 
Contempts and Mildemeanours, hep ſaid, They did this wholly 
by the Advice of their Counſel Mz. Offley, (who being in Court re- 
ceived a ſevere Repꝛimand therefoze;) and the Commiſſioners were 
committeed to Pꝛiſon. IE 

About a Foztnight afterwards; having made and filed their Re- 
turn, they were bꝛought into Court to receive the Sentence of the 
Court. And then it was ſaid by them and Coleman their Counſel, 
That they would not urge any thing in Juſttſication of their not 
returning their Pꝛoceedings; they only offered; Chat what they did 
was by the Advice of their Counſel; and that the Cladiſe in 13 
Eliz. cap. 9. was ſo penned as to give a great Occaſion of Doubt 
— —. particular, which Clauſe upon their Defire was read, and 

8: | 
And be it further enacted, &c. That from henceforth the ſaid 


Commiſſioners of Sewers, nor any of them ſhall not be compelled, 


1 or 
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or compellable to make any Certificate, or Return of the ſaid Com- 
miſſioners, or any of them, or of any of the Ordinanees, Laws or 
Doings, by the Authority of any of the ſaid Commiſſioners, nor 
ſhall not have any Fine, Pain or Amercement fer upon them, or any 
of them, or any ways to be moleſted in Body, Lands or Goods for 
that Cauſe ; und after the reading thereof, the Court delivered 
themſelves ſeriatim, as followerh. | 
Moreton. This is a great Offence and Contempt: The Com- 


miſſioners of Sewers and their Pꝛoceedings are ſubjet to the Juril⸗ 


* Ddiftjfon ofthis Court. Sir Henry Mildmay's Caſe, 2 Cro. 336. and 
- Sir H. Hungate's in our Memozy: Tf Commiſſioners of Sewers, 
dnl any other infertour Jurisdifion, erceed their Commiſtion, we may 
refou1n and reſtrain them, and it; nay we pꝛohibit them in Caſes 


where they have no Jurisdiction of the Matter: Many Pꝛecedents 


are with us in this pꝛelent Cale, And we cannot anſwer our Duty 
to the King, without taking notice ot and puniſhing this Offence. 


Therefoze my Opinion is, That fo? their not obeying of the firſt 


Mrit, they be fined 40 Marks apiece, and fo? their not obeying of 
the ſecond Writ, 20 Barks apiece. 9 
Rainsford. This is tndiſputably an Offence and Contempt, and 
the greater fo2 that it was ſeconded. It is aggravated too, in that 
the CommiMoners pꝛoceeded after they had allowed the Certiorari, 
and that they fell upon and ſhewed their Ind gnation againſt thoſe 
Perlons, who only purlued the King's Authoꝛity; and that this was 
in a Caſe which was recommended by the King and Council, to 
which Recommendation the Tommiſſioners were privy ; they had 
contrary Advice from other Counſel then there, but they would 
hearken to that Advice which pleaſed them beſt: Obedience is that 
Ligament of the Government, without which all will be turned into 
Anarchy and Confuſion. Without betraying the Truſt repoſed in 
us bythe King, and violating of our Daths, we cannot omit to pu⸗ 
nich this, therekoꝛe J agree the Fines : The Reaſon of the Fines is 
the diſobeping of the Writs; the Reaſon of their Diſpzopoztion 
is to reſemble the Beaſures the Commiſſioners obſerved towards 
thoſe Perſons whom they unduly fined. | 
Twilden. It was reſolved in 23 Car. That this. Statute hath no 
reference to this Court, and that this Clauſe extends only to Cer- 
tificates and Returns into Chancery; the Statute ſpeaks of Super- 
ſedeas, &c. which Iſſue out of the Court of Chanceryonly ; fo2 this 
Court does not, noꝛ ever did, ſend out Superſedeas's,but this Court 
ſends out Certiorari's, which are to bzing the Bulineſs befoze the 
King here, and the woꝛds of them are, quia coram nobis terminari 
volumus & non alibi. TUhat ſhould move that Gentleman to give 
fuch Advice (as he did) J cannot imagine: J ſuppoſe there is moze 
in the matter than we know, and tis a ſtrange thing that theſe 
-Commiſſioners ſhould ask Ges whether they ſhould = the 
& 2 ing's 
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King's UUrit oꝛ no? Eſpecially when it went out upon ſuch parti⸗ 


cular Direction and Recommendation. Tis ſome Pitigation, 
that they had ſuch Advice of Counſel; otherwiſe J ſhould not ſtick 
to fine them 100 l. apiece. Ie ere bound to take care of the lup⸗ 
po2t of the Government. J agree the Fines. e 
Keyling Chief Juſtice. It is pzovided by 23 H. 8. cap. 5. That the 
Laws, Ads, &c. to be made by the Commiſſioners of Sewers, ſhould 
ſtand good and effectual, &c. no longer than the Commiſſion endu⸗ 
red, except they were engroſſed in Parchment, and certified under 
their Seals, into the King's Court of Chancery; and then the King's 
Royal Aſſent to be had to the ſame, &c. But that was altered by 


this of 13 Eliz. whereby it is enated, That their Laws, &c. ſhould 


ſtand and continue in force, withour any ſuch Certificate to be made 
thereof into the Chancery; andthen a little after in this Statute fol- 
lows the Clauſe which hath been read, and that refers wholly to 
Certificates, oꝛ Returns tobe made into the Chancery,fo? the pur: 
poſe atoꝛe⸗ mentioned. Tis plain, the Clauſe refers not to this 
Court, fo? it ſpeaks of returning their Commiſſions ; now their 
Commiſſions were never returnable into this Court; this Court 
cannot be ouſted of its Jurisdiction without ſpectal Wo2ds ; here is 
the laſt Appeal, the King himſelf ſits here, and that in Perton if he 
pleaſcs, and his Hꝛedeceſſoꝛs have ſo done; and the King ought to 
have an Account of what is done below in inkeriour Jurisdifftons, 
'Tis fo2 avoiding of Oppꝛeſſions, and otber Biſchiefs. To deny 
and oppoſe this, and to ſet up uncontroulable Jurisdittons below, 
tends manikeſtly to a Commonwealth; and we ought, and we ſhall 
take care that there be no ſuch Thing in our Days. J know there is 
a great Clamour, ſo ſoon as an inkeriour Jurisdiction is touched; 
and tis thought we deal hardly with them: But unleſs we will luk⸗ 
fer this Court to be diſſolved, and the Pꝛerogative ot the King to be 
eucroached upon, we muſt oppoſe eur ſelves to theſe Pꝛoceedings. 

J have a great reſpeit fo2 theſe Perſons the Commiſſioners, but 
tis but uſque ad aras, Then the Jurisdiftton of the Crown, the 
Juſtice of the Kingdom, and the Duty ok my Place is concerned, 
J ought not to ſpare my beſt Friends. Some Pꝛecedents have 
been cited in this Caſe, and many moze might; there are two me: 
mozable Recozds cited. 1 Cro. concerning Perſons which contem⸗ 
ned the King's Uirit and their Penalties. J agree the Fines, 


and hereby we do not go ſo high as our Pꝛedeceſloꝛs have gone 


hundzeds of years ago. 
Nota. This Pꝛoceeding and Sentence of the Court, was upon 


' Confeſſion of the Commiſſioners; the Court fozthwith making an 
Entry and Recozd of their Conke ſlion. | | 


4 In 
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In an Ae only, where the TWrit-is returnable into this Court 


tit is apud Weſtmonaſter; but in all other Caſes, where TUrits are 


returnable out of Chancery into this Court, they are returnable 
Ubicunque, &c. EI . | 


The King verſus Jane D 


p E was indited koz ſtealing ok ſeveral Things, and pleading 
8 Not guilty, and a Jury ſwoꝛn to try her; the Titneſles not ap- 
pearing, were ſuſpeited to be tampered with by the Pꝛiloner; and the 
Jury were diſcharged, and the Trial put off, Vid. 1 Inſt. 227. b. 


Wiſe's Caſe. 


A N Odder of the Juſtices of Peace, fo2 the maintenance of a 
3 -Poo2 Woman, was confirmed, tho' it appeared ſhe was able 
of Body to wozk: But the Juſtices of the Peace are Judges of 


_ Couſlin's Caſe. 


Rror to reverſe a Fine fo2 Infancy : Now'twas moved, That 2 Roll. 572; 
the Party being in Court ſhe might be inſpeted, and the In⸗ 573. 
ſpedion recoꝛded: And there was pꝛoduced and read a Copy of the | 
— ſwom to be a true one, and ſeveral Aﬀidavits of 
her Age. 
Curia. Let the Jnſpefion be now recoꝛded; the Jſſte of her In⸗ 
fancy may be tried at any time hereafter, tho ſhe comes of Age. 


Nota. APaiſoner in the King's-Bench that lies in the Common 
Side, pays no Fees fo2 his Lodging. 


Anonymus. 


hr was ſaid by Twiſden, That if two ſubmit to an Award, this 
contains not a Rectipzocal Pꝛomiſe to pertoꝛm; but there muſt 
be an expꝛeſs Pꝛomiſe to ground an Action upon. 

Nota. A Fine which was ſet two o2 three Terms ſince, was this Raym. 186. 
Term ſet alive, becauſe of ſome ſurreptitious Pꝛactice and Miſin⸗ 
koꝛmation to the Judge. 


Aubery 
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Aubery verſus James. 


Slault, Battery and Mounding: The Dekendant inſiſted, foz 
that he being Paſter of a Ship, commanded the Plaintiff to 
do ſome Service inthe Ship, which he refuſing to do, he moderate 
caſtigavit the Plaintiff, prout ei bene licuit. I 
The Plaintiff maintains his Declaration abſque hoc quod mede- 
rate caſtigavit, and Jſſie was taken thereu fan. 
After Mer ditt fo2 the Plaintiſt, it was moved in Arreſt of Judgment, 
That the Iſſue was not well joined; fo2 non moderate caſtigavit dot) 
not [neceſſarily imply that he did beat him at all, and ſo no dire 
Traverſe to the Defendant s Juſtification, which immoderate caſti- 
gavit would have been: But, De injuria ſua propria abſque aliqua ta- 


li cauſa would have been the moſt fozmal Replication. 


Which 
was a mi- 


ſtake.) 


2 Keb. 626, 
630, 637, 


became bound, &c. 


But the Juſtices held, That it would ſerve as it was after a Uer- 
dif, tho the Statute at Oxford, 16 Car, 2. the laſt and moſt aiding 
Ai of Jeokails be expired, and that de injuria ſua propria, not 
adding abſque aliqua tali cauſa, hath been held good after a Uerdif, 


Green verſus Cubit. 


Rro2 to reverſe a Judgment, given in the Court at Norwich, in 
Debt upon a Bond; where the Plaintiff declared that the De⸗ 
keudant per ſeriptum ſuum Obligatorium, at a certain place there, 
+4303; 33! 

The Dekendant pleaded, That he was in Pꝛilon, & ſcriptum præ- 
dictum mas obtained by Onreſs; which was found againit the De⸗ 
fendant, and Judgment given accoꝛdingly. 

.. The Errozs aſſgned were firſt, Becauſe he declares of a Clriting 
Obligatoꝛy, and doth not ſay ſigillo Deſendentis ſigillat'. 3 Cro: Fi. 
Declaration in Covenant was held inſufficient fo2 the ſame Cauſe. 

Secondly, There is no place where the Defendant alledgeth hin: 
ſelf to be in Pꝛiſon; and being in an Jnferiour Court, it ſhall not 
habe any aid of Intendment; n... 

But the Court over-ruled the fir, becauſe the Plea of the De- 
fendant conkeſſes the Deen ; and the lecond, becauſe the Immiſon⸗ 
ment muſt of necelity refer to the place where the Plaintiff declares 
the Bond tu be made: Foz the Defennant pleaved, :: That he was 
then  Paiſon ; wherefo2e they aimed the Judgment. 3 Cro. 55. 
2 Cro. 420. 3 Cro. 737. 19 H.6. 15, 16. n TREE 


4 5 Baldway 
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Bald way and Ouſton. 


Ebt upon a Bond, the Condition was, That the Defendant . ; Keb. 64 
ſhould pay ſuch Coſts as-ſhould be ſtated'bytivo Arbitratozs is 
by them choſen. 
He pleaded, That none were ſfated. | 
The Plaintiff replied, That the Defendant did | not bring in his 
Bill. 
To which it was demurred: Fo? tho il the Didibunt were the 
Cauſe that no Award was made, it was as much a Foꝛkeiture ofhis 
Bond, as not to perform it would be; yet here there was a pꝛece⸗ 
dent Ad ok the Plaintiff's neceſſary, (viz. ) To chooſe an Arbitrato?, 
which he ought to have ſhewn befoze any Fault could be aſſigned in 
the Defendant, in not bzinging in of his Bill. And to (ps Tm" N 
drr did incline: : Sed adjournatur. pA 


Nota. It was ſaid, Tho' every n may detain a 5 9 
until he is paid fo2 his Meat, pet he cannot ſell bim ; fo that was N. « oll. 85. 


good ne by * mm of London. e 
| 488 
Haſputr and wills. e 877. 


ae was ; alledged in the City ok Norwich, ae in beer 1Mod. 47. 
they maintained a Common Rep, fo2 the Unlading of ſuch 104. 
Goods as were bꝛought up the River in Uefſels to theſaid'City,that 2K 6245 
every Ueſſel paſting thꝛo the ſame River by the lad Key, wou © 1 S8. 
pap a certain Sum. | 428 
1 It was held a void Cuſtom ag tothoſe Ueſſels which did not 15 
lade at the ſaid Key, noꝛ any other place in the City; there being 
no Benefit redounding to them krom the Maintenance of the Key, Raym. 232. 
they only paſſing by, and were bound koꝛ another Place, and there⸗ 
koꝛe could have no Impoſition upon them: But ik they had recet- 
ved their Freight at the ſatd-Key.” it 'thinht-ertend'to them. 
And Coleman ſaid, The laſt Seſſion ofPartiament there was Com- 
platnt made againſt the Governotr of Graveſend, who would have 
preſcribed to habe Cwa ſhilfigs'and Sirpence of every Boat that 
Poſey: by the Fort there: 1 nere it was bel to be unreaſonable, wy 
— 14% 80 Th 1 22 Anonymus. Fro! 14710 5 | ; (34 
©0328: M4 51 421 3 Saun, 74 
—Kover and Converſion 105 a pair of Tiirtains and Qallance contra. 
- was held inſufficient, forthe Ancertainty of what was meant * Mod- 46. 


by a Pair in 2 Cale. Peolti106, 114 
2 Keb. 623. 


SHLD 5 Bernard 1 Sid. 445, 


Xx OAT, — — 0 * —_— 
be: abr — —- . a = 1 
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| 1 l Bernatd verſas Bernard. 4 
1er 289. L Rtop to reverſe a Judgment in the Court of Hull, unon an al. 
4 2 Kb. 626, E, ſompfic, where the {Plaintiff declared upon two Pꝛomiles; the 
i 635, 694 firſt was upon an Indebiracus infra Juriſdictionem Curie, kor Money | Z 
F | 50, 09 lent. 8 j 7 
4 72 765 The Etro? aftigned was, That the Loan did not appear tobe N 
| within the Jurisdiaion; but upon view of the Recoꝛd it was adtune 

1 & ibidem. ” 
7 


The other Þ2omile was, That there being Communication be- 
tween the Plaintiff and Defendant concerning a Houſe, which was . 
ſaid to be at Hull-Bzidge, which the Plaintiff ſold him, the Money 
being unpaid, and the Dekendant unable ; in conſideration that the 
191aintiff would releaſe to him the ſaid Debt, he pzomiſed to deliver E 
him up the Poſſeſſion of the Houſe by a certain Day. Then he averrs, 

that tho he releaſed him, vet the Dekendant had not delivered him 5 
up the Poſſeſſion, licet ſæpius requiſitus. 
It was afligned fozErroz, That the Houſe was not erpꝛeiled tobe 
within the Jurisdidtion; fo2 the perfozmance of the Pꝛomiſe muſt 
be as well within the Jurſsdiffion, as the Pꝛomiſe it ſelf: But it is 

IT! not material, tho' there be other fozeign Circumſtances in the Cale; 
Cro. Car. AS Aſſumpſit upon a P2omile to re-deliver a Hole at Hull, which 
571. the Plaintiff ent the Dekendant at Hull to ride to Beverly: This 

that Court had Conuſance. of; tho Beverly was out of the Juril⸗ 
dition. And tho the Vaule were alledged to be at Hull· Pꝛidge, that 
hall be intended a Mill by it ſelf, and na part al Full: And of that 
Opinion was Twiſden; but Keyling otherwiſe,” 

Another Errq2 was aſligned, That there was no Requet laid, 
which ought. to have been, — A collateral Thing, (viz) To 
deliver up Poſſelon-of-a —— 

Sed non allocatur: FM ng to be dane at a time certain, there 
was no need of Requeſt ; but it no time had been let, he wauld have 
had time during his:Life,-unleſs bhaſtened by RKequeſf. 

Another -Exro?2 allignen was, That the Style al the Court mas, 
Placita coram Majore, & c. virtute Eiterarum Patentium, H::6.: yetthe 
iſſuing out Paocels, and filing Bail, ung entered ſecund' conſuerud' 
Cur” -; And koz this, 1 Cro. 143. Loug and Nechercote g Caſe was 
cited, where the ſame matter was held to be Erroꝛ; fo? the Court 
being erefted within time of AZemszy, could have no Cuſtom to 
warrant their Pꝛoceedings. Sed non allocatur: Fo: it is Rcco2d- 
Mg: to aw, and the juſt Courſe of their Court. 

But F iſden ſaid, If it had been ſecund' conſurra?” bur de 

temps d' ont memorie ne court, it had been ill. 


* 


— „ ES oj : | A , 6 * 
bn Girling 


then aon e ir this Nera, the Cru would be again 
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Girling verſus Alders. 3 


12 a Prohibition to the Court of the Honour of Eye, the Caſe Ante 6 
was, One contraden with another foz divers parcels of Malt, 2 Keb 5:7; 


THe Money to be paid fox each parcel being under Fozty Shillings; 
and he levied divers Plaints thereupon in the ſaid Court. Wherefoze 
the Court here granted a Pꝛohibition; becauſe tho' they be ſeveral 


Contratts, pet fozaſmuch-as the Plaintiff might have joined them 


all in one Aﬀfon, he ought lo to have done, and ſued here, and not 
put the Defendant to an unneceffary Ueration, no moꝛe than he 
can ſplit an entire Debt into divers, to give — . Court 
meyer in enen Legis. 


* 
x 
* - 
-- & 


Heskett ks Lee. 


aſch. pa 2. Rot: 408. Erro to e Recovery «Sid. 46. 


had in the County Palatine of Lancaſter, againſt an Infant. 2 Su» 1.945. 
The firſt Erroꝛ was aſſigned in a Uariance between the Writ and 
the Count; the Writ was of Lands tn Bikerſtaffe, and the Count 14 
was Bikerſtaffe, (5 Rep. 46: Isfeild for Iffeild; but there the Court 2 Keb. 627. 


ſufferen it to be amended, being the default of the Clerk 9 Sed 
non: allocatur, quia idem ſonant. 

Another Erroꝛ was afligned in the Entry of the Amiſron of 
the Guardian. TUhich was thus: Conceſs eſt per Cur* quod 
Johannes Molineux Armig, ſequatur pro Thoma Heskett Armig' ut 
Guardian prædict. Thomæ in pfito terræ verſus Lee : Whereas it 
was ſaid it ſhould have been, ad comparendum & defendendum, 
and this is ad —— which is a Foꝛm pꝛoper only fo2 the 
Demandant, and lo fs the 2d Cro. 641. And the Reafon -why 
Jnfants are bound by Recoveries when Guardians are alũgned them, 


1 Mod. 48. 
ob. 196. 


is, Becauſe it they ſuffer any Wrong, they have an Adion againſt - 


the Guardian, in whoſe default it was: CUhereas if the Jnfant ſhould 


bing an Aﬀion in this Caſe and declare againſt Molineux, That 


he was admitted as Guardian, to defend koz him; if Illue Were 


4 Bt 


ſimilitudinary, y. W SAGE GATE tt fl: 

7 Erro2 was aligned in the Entry ob the App ante 
as, prædict Thomas Heskett per præd Johannem Mokneu 

qui ſpecialiter admiſſus eſt per C a ſequend pre prædic Tho 


— in propria perſona & lelendit; jus — There it was ſain, 


It muſt be taken that the Tenant appeared in Perſon, and not the 
Gttardian, and a Recovery ſuffered by an Inkant where he appears 
by Attomey, oz in pꝛoper — is erroneous, Rolle 2 

ut 


Arg, It is ſequatur pro Thoma ut Guardianns, ond mn ar but 
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Cr. Car. 307. 


2 Eliz. 
5 172. 
173. 


But notwithſtanding thele Errozs the Court affirmed the Reco 
very. 

Foz the admiſlion of the Guardian ad ſequend' is pꝛoper 
enough; fo2 it fignifies no moꝛze than to follow the Cauſe : And 
in many Caſes: the Tenant 02 Defendant doth p2ofccute, as in 
Uoucher, pzaying Tales, carrying vown Trials by P2oviſo, 8c. and 
in Replevin the Avowant is Aftoz, and in ſuffering of a Recovery 
the Tenant is the main Agent, being to his Ute if no other be 
declared. And it mas an Erroz aligned. in the Losd Newport 
und Mildmay's Caſe, as appeareth by the Recozd; yet it ſeems it 
was taken to be ſa plain, as not fit to be inſiſted on: Therefore 
there is nothing of it in the Repozt of the Caſe, 1 Cro. 224. yet 
there was all Endeavour imaginable uſed to reverſe.that. Reco- 
very; and divers other Pꝛecedents there are of the ſame manner 
of Entry: And if it can appear to the Court, that there was a 
Guardian admitted, the Foꝛm of the Entry ſhall not be ſo ſeverely 
examined, as in the 4 Rep. 53. where there was no Entry of any 
Admiſion of the Guardian by the Court at all; yet it appearing 
quod venit per Guardianum, the Court would not reverſe the Judg⸗ 
ment fo2 Erxroꝛ. And fo2 the Book of the 2 Cro. 64 1. there were 
other Reaſons which reverſed the Judgmtne, and the Admiſſion ad 
proſequendum was not mentioned, until the Court upon the other 
Matters had reſolved the Reverſal : And the Books there cited do 
not at all pzave it to be Erroz. And ad ſequend' ut Guardianum is 
not at all amiſs; fo2 Ut many times notes an Identity; Seiſitus 
ut de feodo, makes Conuſance ut Ballivus, &c. And fo2 the Entry of 
the Appearance, it may be taken, that the Guardian came in pꝛopet 
Perſgu, and ſa it ought to be: But if propria perſona refers to 
the Inkant, he muſt have reverſed the Recovery during his Non- 
age. And ſo Twiſden ſaid, it hath been reſolved in this Court tate 
* Vid. Roll. 1ſt Part 171. and 2d Part 573- 576179 


| Anonymus. 


"Crogss, the King's Serjxant, moved to have a Trial at Bat, 
in an Indittment of Perjury, and fo2 ſome further Time urg- 
ing that it was the King's Caſe. 
The Chief Juſtice ſaid, The King was no otherwiſr concerned 
3 FI gs . 8 ot = Common — of — 
u ers Intereſt, and his Pzoſecut and 
therefoze mult. not deviate from the Courſe in Civil — 
net to he reſembled with Caules wherein —— 


„ er * > d A 4 1 : 
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1 5 Anorryzans, 


Prohibition was pꝛayed to ffay a Suit koꝛ Tithes ot᷑ Wood, 1 Mod. 59. 
The Plaintiff ſirggeffed, That he had a Houſe in the Pariſh, 2 2 Keb. c 623. 


| and that the TUood' was cut fo2 Fuel burnt in his Houſe. 447: 


But the Eourt latd, That this would not ſerve, un'eſs ft were ah _ 


erpꝛeſſed, that the Houſe was ko? maintenance of DuZzbondy, by * 
teaſon of 

N. 5 35.644. 
Barett verſ. „ Milward, & al. N. 5, 4 


: 3 Cro. 609. 
X Scire Ticks was awarded againſt the Defendants ' upon a Re: * | Moor 9:7: 


in a CUrit- of Erroꝛ, that he ſhowy pꝛolecute it with « E Cffet, 02 pay 
the Money if the Judgment were affirmed, * 

They plead,” That he did proſecute it with Cer, and that the 
Judgment was not yet affirmed. ' 

The Piainteff replied, Proteſfando. That they did not pꝛoletute 


with effeſt, Pro placito. Chat the Judgment was affirmed by the Ju⸗ 


ſtices of the Common Bench, and Larans de gradu de la Coif, 
Et hoc paratus eſt verificare er Record um. To while! J the Defen- 
dants demurted generalſy, 

Betauſe it was not aliedged, That thets Were Sir Jules and 
Bsrons preſent e Judgment was affiemed: Fo? 27 liz. c. 8. 


which gives them art houty, requires, that there out be Dix at 


the leaſt. 
Sed non allocatur: Fo? the Det dant ſhould then habe pleaded 


Nul tiel Record ; for if there were not Sir, their Pꝛoteedings were 


wy non Je adice. 


Nota, Tf a Certiorari be not returned; mw that an Alias be 
awarded, the Return muſt be as upon the firſt Trit, and the 
other muff be returned quod ante adventum iſtius brevis the at⸗ 


ter was certified, | 
"Gybbons verſus. North. 


N an Aſſbmpßte the Plaintiff declared, That whereas at the St 445: * 


Dekendamt's Requeſt he was bound with him in a Bond ot 2000. 8 6305 
he in Confideratione inde-pomiſedi'to ſave him hatmicſs, and 
obliged himſelf, his Heirs and Erecutors in 2001. ta the Perfoꝛ⸗ 
mance of it; and the Money not being pad, the Detenvant did 
not ſave hint farmiels:' But, 2 -deditintn N wen be was 
17 2 to 9 po the Ty. * fun N 


3 7. 818 f Sa 2 33 


i _ "The 


which the Parſon had uberiores Decimas. Rolle 542. 


A connf5ance, which they entred into us Batl fo? a Plaintiff — 


* 
0 


2 


CAC ad 
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1 Sid. 449. 
i Mod. 50. 
x Keb. 632, 


2 Keb. 632. 
Poſtea 135. 
Ante 34. 


d 


S f 


The Defendant demurred, becauſe he did not alledge, That he 
did not pay him 2001. Fo2 obliging of himſelf in the Penalty of 
200]. to ſave him harmleſs, he hath Election either to fave him 
Harmleſs, oꝛ pap 2001 © | £ | 
But the Court gave Judgment fo2 the Plaintiff; fo2there is no 
Election in this caſe, being no moze than an oꝛdinary Pzomiſe ta 
ſave harmleſs. And this Aﬀton is bꝛought upon the Platatif's 
Dampnification, which is a Bzeach, and he doth not demand the 
2001. Allo a Aerbal Contract cannot create a Penalty to oblige 
the Þeir. | | e WICE $ 
AH Jordan werſus Forett. 


Aro to reverſe a Judgment given againſt an Erecutoz, in Debt 
in the Common Pleas, where the Cxecutoz pleaded divers 
Judgments fozmerly obtained againſt him; and the laſt he pleads 
thus: That one Eliz. H. in eadem Curia implacitaſſet, &c. and re- 
covered in Trinity Term, but expzeſſes not in what Year ; and 
there, upon a general Demurrer, Judgment was given koz the 
Plaintiff, and it was afligned fo2 Erroz, | | 
That this Jncertainty in reſpet of Time was good at leaſt up- 
on a general Demurrer. Emi 203-76; 56551 
But the Court affirmed the Judgment: Foz if ſuch. Pleading 
ſhould be allowed, it would be very inconvenient to the laintiſt, 
and very difficult to find out the Recoꝛd, and then how ſhould he 
plead that it was kept on foot by Fraud, oz ſuch like? But if it 
had been aſcertained when the Plea commenced, though no time 
alledged when the Judgment was obtained, yet that would have 
ACS ; fo the — would have directed to the finding 


© T'wiſtlen ſaid, That the Courſe in this Court was lu a Scite facias 


npon a Judgment, to ſay quod cum recuperaſſet, without alledging 
any Time: But in the Common Pleas they ſet fozth the Term. 


Putt verſus Vincent. 


E Debt fo2 39001. the Plaintiſf declared upon Articles ot Agree⸗ 
ment, wherein Putt covenanted to convey certain Lands to 
one Nofworthy ; and there are alſo certain Covenants from Noſ· 
worthy to: the Jlaintiff, and from the Defendant Vincent; uu 
28 pleads, That Noſworthy ſealed the Deed, and 
. To which the Plainti demurred. tit 1 bun 
And it was alledged: by Jones, That this being alter Jmpac- 
lance, could not be pleaded, it being only in Abatement, and 
ant he commences his Plea Actio non, as if it were a Plea in 


4 And 


— * * 
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— 


And the Court inclined that it was inluſncient toꝛ both Cauſes: 
But then it was ſaid, Jt appears by the Deed to which Noſworthy F 
was a Party, that the Plaintiff could not ſue the Qefendant alone, 
and ſo of his own ſhewing he could not have Judgment. But it 
was anſwered, That it did not appear, that Noſworthy euer ſral⸗ 
ed the Deed, Et adjournatur, Poſtea 135. | 5 


n Gifford verſus Perkins. 


N Debt upon a Bond entred into ta Eli Perkins, who was the 1 Sid. 450. 
Plaintiff's Mike, and he as her Adminiſtratoꝛ bꝛings this Ac- 2 Keb. 533. 
tion. The Defendant pleads, That he delivered the Bond to 18 55 
one Eliz. Perkins his Siſter, quæ obiit ſola & innupta, abſque hoc 
that he delivered it to Elizabeth Perkins the Plaintiff's lite; and 
to that the Plaintiff demurrs ſpecially. Fo2 if it be taken that 
there are two of the name, the Defendant ſhould have pleaded non 
eſt factum; fo2 it amounts ta no moze, Oꝛ at leaft he ought to 
have induced his Plea, that there were two Elizabeth Perkins. 
But this Traverſe is deſigned to bung the Marriage in queſtion, 
which is not ta be tried now. TUherefoze the Court gave Judg- 
ment fo2 the Plaintiff. =P | 3g | : 
Twiſden (aid, It᷑ the Iſſue be, Tahether the Tife of ſuch a Man 2 Roll. 585. 
02 no? This is to be tried per Pais: Fo2 if the be a Wife de facto, 1 Lev. 41. 
it ſerves upon the Aue: But the Loyalty of Matrimony is to be 
tried by the Certificate of the Biſhop only. 2 Cro. 102. 4 


1 | Dighton's Caſe. | 
A Mandamus was payed to the Coppozation of Stratford ſuper 1 Lev. 291. 
Avon, to reſtoꝛe Dighton the Towu-Clerk. Poſtea 82. 


They returned their Letters Patents of Incoꝛpoꝛation, whereby —2 . 
they had Authozity to grant the Office of Town-Clerk Durante 1 Nd. 461. 
beneplacito; and that he was amoved from his Office by the Raym. 188. 
Yayo? and Burgeſſes. 
It was ſaid, That here appeared no Cauſe of Amoval upon the 
Return, which was manifeſtly needleſs, having Authoztty to turn 
them out at their Pleaſure. But Twiſden ſaſd, Jt hath been 3 
held, that where any ſich like Power is to chule one into a Judici. Pellea 32+ 
al Dffice, as an Alderman, whole place concerns Judicature; that 
> rr | 
ia ce. | 0 
It was further moved, That it did not appear, that they had 
diſcharged him by any matter in MUriting under Seal; and it could 
not be by Parol. Sed non allocatur; fox ft is retutnen to be done by 
the Mad and Burgeſſes; and a Cozpozation cannot do any thing 
by Parol. Poſt 82. | - 
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. 


2 aun. 148. An Executo: obtained Judgment in Debt in this Court and was 
. — bon afterwards upon an Jnfozmation here convicted of {o2gi:ig the TUill; 
eb. 41. It wag alf made void: by Sentence in the Etclellactical Court. 
| TWhereupon the Court was moved to vacate the Judgment, which 
they oꝛdered accoꝛdingly, and the: cauſe of vacating thereof to 
be entred upon the Recozꝛd. Vide Ante in Paris's Cale, 49 


King verſus Arkins. 


Ante 35, 36. N Debt upon a Bond, the Condition recited, That whereas the 

1 Sid. 442. 1 Plaintiff was bound with the Dekendant being an Excile⸗Man, 

2 *＋ 529) that he ſhould render a true Accompt in the Exchequer ; that the 

. Defendant ſhould ſave him harmlels at all times, Sc. The-Defen- 

Dant pleaded non-fuit damniſicatus. The Plaintiff replicy, That a 

Scire:. facias iſſued out againſt him, c. To which the Defendant 
demurred, becauſe he did not alledge that he gave Motice. 

This being ſpoken to divers times, the Court thought Notice 

not requiſite in this Caſe no moze than upon a Pꝛom le to pay ſa 

much at the others Marriage, oꝛ Return into England. vid. Hob. 

150 h 46 23 112, 113. 1 Bulſt. 12 and 3. where it is held, Upon a Pꝛomiſe Mo- 

tice is not neceſſary, otherwiſe won a Age _—_— of em Pe⸗ 


Poſtea 20 
; 7 4 * Cbeter ſa Wg n. 
F 37. 3 1 i der ſus O 


1 Sid. 45 2. Rin, 21 Car. 2. Rat. od The Caſe was tue Jointtenants 
2 Sui 96. the one grants, bargains and ſells all his Eſtate and In⸗ 
N oi tereſt to the other. It was held cleariy by all the Court, That 
642. + this amounted to a Releaſe; but it muſt be pleaded quod relax- 


2 86. avit; tor one rte er cannot _ to ere 
1 403. | 


iGo 696. 233.02 bs Witfor eee Artnorer | 

Poſtca 87, N Debt again the Deir, upon the Bond of his Inceſioz, who 
— pleaded riens per diſcent, the Jury find a Special Qervit to 
2 Keb. 643, this Effect 

667, 71. That the Father was ſeiſed of a Yano? in Fee, and made a 


r Lev. 287. Feoffment of it; excepting two Cloſes, koz the life of the Feoffo2 

* only, and referred it to the Judgment of the Court, whether theſe 

Cloſes deſcended to the Dekendant oꝛ not? So that the Queſtton 

was, TUhether the Cloles were well ercented, 02 paſſed by the 
Feoffment ? | 

And it wos argued by in for; the Plaintiff, That by theſe 

words, the two Cloſes were-totally-ercepted, and that the Law 

thouidrejet the latter wozds; becauſe: they cannot take effect acc oꝛd⸗ 

ing ta the Parties Intention, to relſerve to the Feoffoz a parti⸗ 

cular Eſtate, Ik one ſurrendꝛed a Copphold ta the uſe-of-]. — 


4 


5 „ 7 
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an his pars, which ere fn r mg wer desde Nie 
in 2 Rolle 261. n herlent: Are ſumnia paſſed, 3 a, bg Pan band 


to his Son being upon his Lend Stand forth; Euftæe my Son, 
reſerving an Eſtate for mine and my Wite's Life, I do give you this 
Land, to. you and your Heirs. Reſolved there that this is a good 
Feoffment, Moor 950. Poph. 49. A Man poſſeſſed of a Term in 
an Houſe in the Right- ok his Wife, granted it, excepting the 
Cetlar, pro uſt ſuo proprio, ' and held that by theſe woꝛds it was 
altogether excepted out of the Grant. 1 Anderſon 129. 

Serjeant Turner econtra,” Foz that it is but one Sentence, and 
cited 38 H. 6. 38. An Advotwlon was granted, ſaving the Pꝛelen⸗ 
tation to the Gꝛantoꝛ during his life, and held void; and Pl. Com. 
156. where it is ſaid, i à Termoꝛ granted his Term after his 
Death, it is void. But ik in two Sentences, as to grant his Term, 
Habendum after his Death, there the Habendum is only void. Et 

adjournatur. Poſtea 87, 1d. ; 


e Love geit Wyndham. 


A* action upot the Caſe, upon an Jfſie direũed out of Chan- : Lev, TY 
„ cer, uren a Special Qervit,. the Caſe was, George Searl 1 v 45 ©: 


I 


being leiled of the Manor of N. demilen the fame to Nich. Love 11 
fo2 99 years, if thee Lfves ſhould ſo long live. N. Love deviſed : Rolle 617, 
it to Qulcibell his UUife, the remainder to Nich. his Son fo? life, 5:2. 
and if he the ſaid N. the Son ſhould die without Jiſue, then to 2 2 637: 
Barnaby Love, the Plaintiff. The Executoꝛ aflented, and whether, £ A 
the Devile to Barnaby were good, mas the Queſtion. Jones fog 
— Plaintiff, This is a good poſſibility. J ſhall make two 
RS N HB! | EE 
Firſt, Tf a Termo? devi ſe firſt to one and then to another, whe⸗ 
ther he may deviſe it over? | „ 
Secondly, Mhether the Limitation here after the Death with⸗ 
out Illue, be a good Limitation oder: = 2 
Firſt, He map make a third Limitation, which is a Poſũbility 
upon a Poſſibility ; at leaſt he may make two o2 thꝛee luch Limita- 
tions over. J can't certainly ſay where it will end. It can't be 
denied, but that a Termo2 may Devile firſt to one fo2 life, and 
after to another. 8 Co. 95. But J ſay he may go further, and that 
will appeat by Reafon-and Authozity. | 
Firſt, By Reaſon. - The Reaſon given, thy the erecuto2y 
De vile in the firſt caſe is good, is, becauſe tis in Conſtrumion of 
Law, as much as if he had deviſed it to the laſt firft, (if the firſt 
am fhould' die within the Term) and then had deviſed, that 
the firſf ould hold during life ; and without fuch a Tranſpolitton 
t tannot be good. Now this being the way of Operation, there 
| fs no Reafon why he may not it to one — 4 
30. ; | þ 


— 


| 


Ante 55,56, 
57. 

1 * 349, 
458 th 


ev. 250. 
Hard. als. 


2 2 Kch 521, 
597, 650. 
Day. 57. 


135. which is not wear creat 7 


two, as tvell as after the death . This would be ſo in 
Gnnts, were it not that a Certainty nt in wen 1 Cro. 


* 
** 
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In Banco Regis. 


Freeman verſus Barnes. 


non to Wan a Judgment in an Ejetione firmæ in | the 
* 22 Pleas; the Caſe upon a Special Uerdit was 


The Marqueſs of Wincheſter being ſeiled in Fee of the Lands in 
Queſtion the 8 of July, 9 Jac. lets them to Sir An. Mayne foz 
100 years, in Truſt fo2 ebe Marqueſs and his Heirg, and to wait 
upon the Jnherftance. - The Leflee enters, afterwards the. Mar⸗ 


gueſs enters, and lets it to the Loꝛd Darcy fo2 7 years, and then 


lets it to the Spaniſh Embaſſado? fo2 7 years, which Leaſes be- 
ing expired, Sir A. M. demiſes to Freeman foz2 a Term pet un- 
expired. (this Demile is not found to be upon the Land.) After« 
watds the. Low Marqueſs demiles to Germin fo2-54 years, upon 
Conſideration - of: Boney, and reſerves a Rent, and covenants 
to ſevy a Fine, fo2 the Allurance of the Term, which was-after- 
wards done with Pꝛoclamation. Germin enters, and five pears 


- paſſed without any Claim made; which Leaſe by mean Aignment | 


Cr.Car.1 10. 


2 Cro. 660 


came to Wicherly, the Lefſo2 of the Defendant, who was Plain! 5 
tiff in the Common Pleas, and there had Judgment. 
The only Queſtion upon this Special Uerdit was, Whether the 
Fine and Non: Claim ſhould bar the interet of Sir 4 M the Tel 
ſee in Truſt? rg | ' | 

This Caſe having been argued three ſeveral times at the Bar; 
the Court did this Cerm deliver their Simons, am Did all e 
That the Judgment ought to be armed. 

It was conũdered quid operatur by the Eutry of the Maren, 
and they all, except Moreton, held, that Prima facie, hs was 
nant at Mill, as Littleton Sect. 463. is, There the Feoffoz enters 4 
on the Feoffee to his uſe ; but that the Entry of Germip his Leſſee 
did guſt Freeman the Aſſignee of Sir A. M. which Alignment, though 
not found to be upon the Land, was good, as the Chief Juſtice held, 
25 the two foꝛmer Leaſes made by the Marqueſs were expired, 

lo he became Tenant at ul again z but then he making of het 
373 13 4 
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ther Leaſe, and the Leſſee entring, this muſt wozk an ovſter, 
and fo the Fine would bar the Right: Foz they agreed, That a 
Fine regularly ſhall not wozk upon an Intereſt which is not dive⸗ 
ſled; though in ſome Caſes it doth, as upon the Jntereſt of a Term, 
accowing to Saffin's Caſe, 5 Co. which yet cannot be divelted ; but 
though the firſt Entry make but a Tenancy at Mill, yet taking 
upon him to make Leaſes, that is enough to declare his Jntent to 
diſpoſſeſs his Leſſee in Truſt. Beſides he reſerves a Rent, and co- 
venants fo; quiet Enjoyment, and to make further Aſſurance, 
which could not ſand with the Intereſt of the Leſlee in Truſt: 
And fo2 the Caſes that were objefted, as Blunden and Baugh's 
1 Cro. 220 where it is adjudged, That the Entry of the Leſſee 
fo2 years of Tenant at UUill, ſhould be no Diſſeiſin, nolens volens, 
to him that had the Freehold, fo2 there was no Intention of the 


Parties to make it ſo; and here the Law ſhall rather give the Ele⸗ 


tion to him which had the Inheritance to make it a Diveffing, 

than the Leflee ; oz rather, as the Chief Juſtice ſaid, The Law con- 
- firues ſuch Acts to amount to a Divefting, oz not Diveſting, as is 
moſt agreeable to the Jntention of the Parties, and the Right of 
the thing; which diſtinguiſhes it alſo from the Caſe of Powſley 
and Blackman, cited in Blunden and Baugh's Cale; where the 
VYortgago? held at the Till of the Moztgagee, and let fo2 years, 
the Leflee entred, and held notwithſtanding, that the Mozt- 
gagee might diveſt. So Sir Tho. Fiſhe's Caſe, in Latch's Rep. 
where Tenant fo2 years lets at ill, and the Leſſee makes a 
Leaſe fo2 years, and then the Remainder is granted over; this 
Gant is held to be good; which, whether by the Remainder there 
be underſtood the Jntereſt of the Leflee, or the Fee-ſimple; pet it 
is no moze than my Loꝛd Nottingham's Caſe, and not like the 
Cate in queſtion ; Foꝛ there the Leſſee held the Jntereſt in his own 
Right, and here but in Truſt ; and fo2 the Cale in Noy's Re- 
pots 23. Twifden ſaid, he wholly rejcied that Authozity ; fo2 it 
was but an Abzidgment of Caſes by Serjeant Size, who when he 
— 2 Go bozrowed Noy's Repozts, and abudged them fo 

is own ufe, | 
The Cale was this; Tenant in Fee makes a Leaſe foz years, 
then. levies a Fine befoze Entry of the Leſſee : It is held there, 
though five years paſs the Lefſee is not barred; which is direty 
agatnff che Reſolutton in Saffin's Cale ; and fo2 Authozity in this 
Caſe, they relyed upon the Caſe of Icham and Morris, in 1 Cro. 


269, 10. where upon Evidence it was reſolved by the Juftices, 
That ff the Ceſtuy que Truſt of a Leaſe foꝛ years, purchaſeth the 
Inheritance, and occupies the Land, and levies a Fine, that this 


after five years ſhall bar the Term, which is not ſo ſtrong as 
this Caſe ; becauſe there were no Leaſes made, and Entry there- 
upon; and the Truſt muſt paſs _— by the Fine, as » re- 

WD olved 


jp 
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2 Ven. 329. 


ſolved in divers Books ; elpecially in this Caſe, where it is to wait 
upon the Inheritance, which though it ariſes but out of a Term, 
yet it ſhall follow the Land, and go to the Heir. : : 
And kaꝛ the Inconveniencies which were objeded, That if any Man 
purchaſed Land by Fine, that he could not keep on foof Yoztgages 
and Leaſes, which it is often conventent to do, the Chiek Juſtice 
declared his Opinion, That in that Caſe the Fine ſhould not bar, 
there not being any Intention of the Parties to that purpoſe. 
And as fo the other, that where the Woztgago? continuing in 
Poſſeſſion, levies a Fine, this ſhould bar the Yoztgagee; he denied 


that allo, and grounded himſelf upon Fermour's Cale, in 3 Cro. and 


Tilden agreed, Ante 55, 56, 57. 


1 Lev. 291. | 


S 
1 Vent. 461. 
x Sid. 461. 


Disghton' Caſe. 


Hr a Mandamus to be reſtoꝛed to his place of Town: 


Clerk of Stratford ſuper Avon. The Copozation returned 
Letters Patents, whereby they were empowered to chule one into 


Raym. 188. che Oflice of Town-Clerk, Durante beneplacito, and that they re⸗ 


2 Keb. 641 
656. he 


moved him from his Office. ' 


Jones pzaped that he might be reſtored notwithſtanding, becauſe 


no Cauſe of his Removal was returned, noz that they had eber 
ſummoned him; whereas if they had, he might peradventure have 
ſhewed ſuch Reaſons as would have moved them to Have continued 
Him; and he cited Warren's Caſe, 2 Cro, 540. who was reftozed 
to his Aldermanſhip, where the Return was as here. 


But the Court held, That they could not in this Cale, although 


they conkeſſed they knew the Merits of the Perſon) help him: Aud 
the Chief Juſtice ſaid, That the Cale of the Alderman differed, koz he 
ts a part of the Coppozation, which is a continuing Body, and na 


Poſt. 342. 


Member thereof can be diſplaced at the will of the reſt; but it is 
otherwiſe in cafe of ſuch an Dffice as this; the Caſes cited agree, it 
it had been a Common Council Ban, as was returned at firſt. 


And here they laid it were fit a Scire facias went out of Chancery, 


to repeal theſe Letters Patents as unreaſonable. It they had been 
to chule a Town-Clerk generally, it had been koz his like; o: tf to 
chuſe ane, pꝛovided they might turn him out at their Kull and 

teaſure; yet they could not have done fo without Caule, as Twil⸗ 
den ſaid: But here the Authoꝛity is ablolute, to chuſe him Durante 
beneplacito, mhich it was ſaid was not ſo much to be admired at, 
koꝛ the Offices of Judicature in the Courts at Weſtminſter are ſo 
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Foot der ſur Berkley. 

TYAſch. 19 Car. 2. Rot. 1618. In a Writ of Erroz to reverſe a Poſtea 88. 
1 Judgments ven in an Ejectione firms in C. Banco. The Caſe 1 Lev. 234. 
upon a Special Uetdi was this: The P2io2 of Bodmin was ſeiſed (81d. 40. 
in Fee, and 29 H. 8. demiſed to John Monday and others fot 95 Ken. 47. 
peats, at the Kent of 601. per Annum. | 480, 514, © 

The Poſlefſions of the P2iozy afterwards came to the Crown, and 9:7, 554, 
deſcended to Queen Fliz. who in the 42d year of her Reign grant- 73. 
ed to John Monday fo; 30 years, Habendum after the end of the 
founer Term, under the ſame yearly Rent; The Inheritance 
was afterwards conveyed to divers in truft fo2 the late Queen⸗ 
Mother; who in 14 Car. 1. demiſed to Francis Godolphin in this 
männer, reciting that Queen Eliz. in the g2d pear of het Reign, 
(whereas it was the 42d) demiſed to J. M. (and did not recite f62 
what Term) to commence after the Expiration of the Term foꝛ 96 
years, granted by the P4ioz, reſerbing 601. Rent, did demiſe to 

the ſaid Franeis fo; 21 years, to commentce atter the end of the 

Term granted by the ſaid recited Letters Patents of Queen Eliz. 
They find no Leaſe made in the 32d year of the Queen, 8c. Mom 

whether Godolphin's Leaſe ſhould begin from the making, (whith 
if it Qould,- it is fo2 ſome years expired,) oz to expet while 
the Leaſe made in 42 Eliz. ſhould determine, was the ſvle 


JJ... ñ73 | 
And by the Opinion of the Court of Common Pleas, (Tyrrel Cr Car 399. 
only ts the contrarp,) it was adjudged, That the Leaſe hotld 
commence pjeſently upon the making: And a Writ of Ecroz being 
Hought,after divers Arguments at Bar, it was this Term argued 
bp 45 Court, and relolved, That the Judgment ſhauld be af- 
They held, That every Leale foz years muſt have a certain be- 
ginning and a certain end, either expreſſed; 02 referred tv ſome⸗ 
thing which may make it ſo: And here it is teferred to a Leaſe, 
whereas thete is not any ſuch Leaſe ; therefoze it is to begin pW- poſtea 137 
Gf as if it had been to commence fram au impoſſible Date, 
o. Lit. 46. b. A Leaſe made from the 3oth of February hall um- 
mence pꝛelentiy; and it is the fame thing, when to begin teom the 
end of a Leaſe milrecited; foi it is no moe than to refer it to 
nothing, Br. Leaſes 62, 1 Cro. 220. Millet and ns Caſe, Dy. 116. 
$ Roll. 55. 4 Rep. 53. Palmer's Cale, Bendlow Rep. 33. 1 Anders © 
ſon 3. Leonard Mount's Caſe, And whereas it was ubiened in this 
Cale, that the Date is not material, and that there was enotigh 
expꝛeſſed to aſcertain what Leaſe the Parties intended; and the 
Caſe in Hob. x 29. was cited, where one made a Leaſe, Habendum a 
Feſto Purificationis, and then — his Deed, that he had made 
2 a 
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a 3 to commence 2 Feſto Annunciationis, granted the ſaid Re: 


verſion : The Court held this there a good Gzant. 
Jt was anſwered, That the Leaſe here was tied up by ſuch pꝛecile 


NE © "Wows, to begin upon the Determination of the Leale granted by 


the laid recited Letters Patents, that this cannot be referred to a 
Leaſe which varies in the Date, tho agreeing in other Circum. 
ſtantes; (vet the certainty ot the Term is not recited neither :;) Any 


tho' a Leafe is good without a Date, vet when a Leaſe is recited to 


be of one Date, - a: Leaſe which bears another Date cannot be ſaid 
to be the ſaid recited Leale. And the Cale in Hobart is very diffe- 
rent krom this Cale; foz in the Gꝛant of the Reverſion, the Mil⸗ 
recital of the particular Eſtate is not material in the caſe of a com- 
mon Perſon, lo long as he hath a Reverſion in him: But here one 
Term is recited to give a certainty of Commencement to another; 
and if here be none ſuch, it muſt begin pꝛelently; ſo that however, 
the Gꝛant is good alſo here, either to paſs the Reverſion with At- 
toꝛnment, oꝛ being by Indenture to take effett upon the Foxeiture, 
&c. of the fozmer Term. Pl. Com. 453. 

Iwiſden lad, Walter Chief Baron repozted this Caſe to be ad: 


judged, where one made a Leaſe to begin from the Nativity of our 


.Low laft paſt: It was reſolved it ſhould begin pꝛelently, and not 
from Chaiſtmas,. fo? that was the Feaſt of the Nativity ; and to 
take it krom the Nativity, the time would have been eflured many 
times over, and that in the King's Caſe; ſuch a Leaſe would be void. 
But here, ik the Cale was thus, that A. had made a Leaſe to B. fo! 


-.* © $0.years;..to commence from the 1ſt ok March, and then A. rect: 
ting the fkoꝛmer Leaſe to be made the ꝛ1ſt ol May koꝛ 30 pears, had 


made another Leaſe, to commence from the end ol Bs Leaſe; the 

Leaſe. ſhould have commented after the fozmer ended. But it can⸗ 

2 oe * the Cale in queifion; becanſe-tied up to the (aid rect: 
ed Deed, 

Another DbjeXion was, Betaule this being by Jndenture, the 
Parties ſhould be eſtopped to ſay, that there was no-ſuch Leaſe; 
and this was much inſiſted-on by Serjeart , in his Argu 
ment kan the Plaintiff. 63.89 

To which it was anſwered; Chat this being by Recital, could 
work: na Eſtoppe l. ; 

Again, The Queſtion. is not now between the Parties to the 
Leaſe 3 und tho then and their Aſſignees might be bound in plead: 
ing, vet being in a Spetial Uerdit, the Court ſhall judge accoꝛding 


C Car. rr ta th truth. Aud 4o is Iſham und Morrice's Caſe, x Cro. 77. And 


Rawlins's: Cale, 4 Rep. is between the Parties themſelves, So 
they me OO e n be er, M 
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The king ben Bates, 


Rrozto teverſs a Judgment given in an Jiifomation at the Af: 2 Kev. 657; 
; fizes in Norwich, becatiſe the Inkoꝛmation was erhibited befo2e 
güte Moreton, and Juſtice Rainsford; and the Trial and Judg⸗ 
ment was at the. nert Aſſizes befoze two other Judges. 
And it was objefted by Pemberton, That their Commiſſion of 
Oper and Terminer doth not empower them to determine any thing 
which was not commenced bekoꝛe them; and ſo is Bro. tit. Commiſ- 
fion 24. And in the 4th Inſt. my Loꝛd Coke ſaith,” That the Statute E. 
of Edward the 6th ertends only to Juffices of Gaol⸗ delivery ; Sed 
non allocatur. 
Fo the Court ſaid, The Statute extends to both; ; and ro hath 
been the conſtant 192aFice. 
Secondly, There was no good Trial; fo2 there is an Award of a 
Venire facias, but no TUrit certified. But this was alſo ober⸗ ruled; 
fox it is the Courſe of the Aſſizes not to make out any /(Urit. | 
+ Thirdly, Jfſne is joined by the Clerk of Aſſize, which the Cone 
{aid ought to bez kot he is Attozney \ General _— 


Parker verſus Welby. 


DE Plaintiff bꝛaught an Aﬀion- upon the Caſe againſt the Ante 55. 
Dekendant, and declared, That he ſued out a Latitat againſt ' of ro 439. 
a third Perſon; direxed to the Defenvant, being Sherfff ;" who * un- 154. 
thereupon arreſted him, and after let him go at large: And then 
he returned a Cepi Corpus & ane habuit, ubi revera be had 
not his Body at the dax. 
To this Deklaration the Defendant vemurred, ſuppoſing that no Ante 55. 
Acion would lie fo this Falſe Return; fo2 the Statute of 23 H: 6. 1 Mod. 57, 
obliges the Sherfff to let to Bail; and it he hath not the Body 2 
the day, he is to be amerten. 
But the Court were of opinion fo? the Plaintiff: : Foz it ſhall be 2 Keb. 591. 
intended that he let him go without Bail; and if he did not, he ought Sid. * 
to habe pleaded the Statute of 23 H. 6. which is a private Law: 
And at the Common Law a Man could not be let at large in luch 
Tale, without a Homine Replegiandwo.1 


Or eile he might have pleaded Not Guilty,and given the Statute Sun. 155. 


contra. 


in Evidence : And fo it is adjudged in Layton and Gardiner s Cuſe, d 68. 
3 Cro. 460. So Moor, placito 996. 2 Cro:g35 2. & 3 Cro. 624. where 1 Sid. 22, 
the Defendant pleaded, That he let to Ball * the Sta⸗ 24, 24- 
tute; and the er wu darrev. en e 4. 
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"Mod. I "wifi cite a Caſe in this Court, Paſchæ 21 Car. 1. Rot. 616. | 


57, 58. 


2Saun. 153. 


Ante 55. 
i Lev. 292. 


1 Sid. 463. 
Keb. 635 


Raym. 418. 
2 Mod. 52. 


Fed in n A0 between Par 


between Franklyn and Andrews; where 195 laintiff declared as in 
this Caſe. And the Defetidatit pleadev the Statute, and that he let 
him at large upon Sureties, and traverſed abſque hoc, that he re- 
turned his Writ Aliter aut alio modo: To which the Plaintiff 
demurren. _ © - 55 is | 
Jt was refolved, — C | 

Fir, That the Shexiff could return nothing but Cepi Corpus: 
2 de was then amerced, betaule he offered to make a Special 

Secondly, That where the Sherick let the Parties out to Bail, 
any he made ſuch Return; that it was no Falle Return, and there⸗ 
foze he thould not have traverſed abſque hoc, that he returned Ali- 
tet vel alio modo; ũs in Maintenance, where the Defendant juſtifies, 
fo2 that the Party could not ſpeak Englith,and ther ekoꝛe he went with 
hin to inſtrut his Counſel t pe ſhall-traverſe abſque hoc, that he 
maintained Aliter; becauſe that he maintained would not do, 
tho it be juſtifiable. So in that caſe the Court oꝛdered it to be en- 
tren upon the Roll, that Judgment was given foz the Plaintiff, 
quia Traverſa fuit mala. u 

So here they oꝛdered it to be entred, becauſe the Dekendant did 
not plead the Statute ok 23 H. 6. 


© © © © Hoeking 5% Matthews. 


A® ation upon the Cale was brought foꝛ maliciouſly Implead- 
ing, and cauſing him to be excommunicated in the Etcletiafti- 
cal Cdurt; whereby he uns taken upon an Excom' Cap', and im- 
pꝛiſoned, until he got himſelf abſolvb dd. 

hr Dekendunt pleaded not guilty, and found againf him: 
And it was att erumtds maurd in Arreſt of Judgment, Chat the Decla⸗ 
ration Wag not gond; fo ug Adlon will lis fo? ſuing a Man in the 
Spiritual Court, tho' without cauſs, no moze than in ling in 
tht :TAnpoxzil Cdints. F; Fitz: N. R is, That a Man ſhall nat be 
puniſhed koz bunguig the King's TUritg.. So Hob. Waterer and 


Freemans Cate. and it hath been lately held That no gion 


will: lie tag an Invifinient;of: Treſpals, tho' falſo ; but an Aion of 
the Caſe will lie fo2 ſuing in Court Chriſtian fo2 a Tempozal, 


auß Party inthe Eccletaſtical 
2 the Detenpant) be hall have 


Eviiets where ( the matter noep 


his Coſts, no Adion wilt lie if the Court hoth Jurisdſfion: 
Pet where there is a Citation ex Officio, and that is p2oſecute! 
maliciouſly without ground, the Party ſhall have his Afton ; 
fv? m tuch Suit he can have no Coſts: And fo is Carlion and 
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1 Plaintiff, who argued, That the Exception takes the tw 
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Mill's Caſe adjudged, 1 Cro. 291. and this ſhall be ſo intended after 
the Uerdi, 02 otherwiſe the Defendant ſhould have ſhewed it to be 
otherwiſe, and juſtified, And Rainsford ſaid, without Cauſe, ſhall 
be underſtood without any Libel oꝛ legal ꝛoceedings againſt him, 


Anonymus. 


N Debt upon an Obligation to perfoꝛm an Award, which was to 2 Keb. 667 
pay the Rent mentioned in ſuch an Indenture: He that pleads 
Perfozmance of this Award, needs not to let fo2th the Indenture, 
ut refer generally to it: But ik it be to be paid in ſuch manner, 
and at ſuch times as is erpzefſed in the Indenture, then it muſt 
be let fo2th at large. N | | 
The like of an Award fo2 Payment of Money given by a Til. 


Wilſon verſus Armorer. 


T*ÞE Cafe was argued again this Term by Coleman foz the Ante 78,79 
g Pottea 106. 


Cloſes wholly out of the Gzant, and that no Modification can be 5 Kb. 327; 
annexed to it, 3 Cro. 657. and Moor Pl. 747. A Leaſe was made 643, 667, 
fo2 certain Lands, excepting a Cloſe, and Covenants were fo? qui⸗ 8 3 
et Enjoyment of the Pꝛemilles. The Leſſee diſturbed the Plain? 
tif's Poſſeſſion in the Cloſe ercepted, yet he could not bꝛing aTUrit 

of Covenant; fo2 by the Exception it is as much as if it had been 

never mentioned; and in this Caſe the Livery being ſecundum for- Cro. Eli⸗ 
mam Chartz, could not woꝛł upon theſe Cloſes. The Caſe of Hodge 255. 

any Croſſe, cited in Hob. 171. was this: A Man gave Lands to 
another, Habendum to him and his Heirs after the Death of the 
Feoffoz, and Livery ſecundum formam Chartz: Reſolved a void 
Feoffment, and relyed upon the Caſe in 1 Anderſon 129. as full 

in the Point, a Leaſe of an Houſe, excepting a Chamber pro uſu 

ſuo proprio & occupatione: Jt was held that he might aſſign. 

' Weſton econtra. This Exception is altogether votd; fo? it can- 

not be fo2 the Life of the Feoffoꝛ only, Bro. tir. Reſervation 13. and it 

thall not except the whole Fee againſt the Intention of the Parties; 

ko then the ill woꝛding of his Exception ſhould give him above twice 

ug much as otherwile he ſhould have had; and it is but one entire 
Sentence, and taking it all together it muſt have an effeſt, which the 

Law doth not admit, and is therekoze to be wholly rejecked: As 

where a Man grants his Term after his death, the G2ant is void. 

- Dtherwiſe where he grants his Term habendum-after his death; foz 

* there the laſt Sentence is rejecked, Hob. 171. The Cale of the Ex⸗ 

- Ceptfon of the Chamber is not alike; fo2 excepting it fozhigown uſe 

dre apt woꝛds fo give him Power to diſpoſe of it at his pleaſure. 


- Keyling. 


b _— JOSE 2008 — 0 6—— IT a « — — 
88 Trin. Anno 22 Car. II. in B. R. 
| Keyling, Rainsford and Moreton hela the Exception good foz 
the entire Fee. 


"Twiſden, That it was wholly void, becauſe one Sentence, 
Plus poſtea 106. Antea 78. ZE | 


Sympſon verſus Quinley. | 


2 Keb. 672, Rin. 20 Car. 2. Rot. 719. A Cuſtom, that Lands ſhould deſcend 
679. always to the Heirs Males, (viz.) To the Wales in the Col. 
T roy 172. lateral Line, excluding Females in the Lineal, mas held good, Thich 
Lev. 293. it was ſaid was allowed anciently in the Barches of Scotland, in 
oder to the defence of the Realm, which was there moſt to be look: 

ed to; tho it is ſaid in Davis's Repozts, that the Cuſtom of Gaye). 

kind, which was pretended in Ireland and Wales, to divide only be: 

tween Wales, was naught. But the koꝛmer Cuſtom was adjudg⸗ 


ed good in this Court, Hill. 18 Car. 2. Rot. 718. 
Foot verſus Berkly. 


Ante 83. BE had Judgment in an Ejetment in Communi Banco, and 
| Execution of his Damages and Coſts. Foot bzings Erroz, 
and the Judgment is affirmed. Whereupon cry! gigs Coſts 
fo2 his Delay and Charges; but could not have them. 

Fo2 no Coffs were in ſuch caſe at the Common Law, and the 
Statute of 3 Hl. 7. c. 10. gives them only where Erroꝛ is bꝛought 
in Delay of Execution; ſo 19 H. 7. c. 20. And here tha he had 

not Execution of the Term, pet he had it of his Coſts, 
3Cro. 658. If one hath Judgment in a Formedon in Remainder, and befoꝛe 
Execution the Tenant bzings Erroz, the Judgment is affirmed; 
vet he ſhall pay no Coſts, becauſe none were recoverable at firſt, « Cro, 


1 Weyman er ſin Smith. 


on 673. A Prohibition was pꝛaped to the Bapoz and Court of Briſtol, 
p.m. 159. £ A ſuggeſting, That a Plaint was entred there fo2 651. and 
333 that the Canſe of Anton arole in London, and nat at Briſtol, and 
Gr, 1 Note, An Affidavit was alſo made thereof, and this is upon 
2M 24155 Weſtm. c. 35. and ſo is F. N. B. 45, unle(s the party pleading in Bat, 
02 Juwarling, admits the Jurisdiction of the Court. 2 laſt, 7 


contra. 


* * 


i 0 Tarlour and Rous verſus Parner, Wr! A 
675, A N Accompt bought by the Plaintiffs as Chutchwardens, a. 
od. 6; L Paint the Defendant the fonner Churchwarden, koꝛ a Bell, &c. 
| The 
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Che Defendant pleads,' Chat it lacked mending, and that by te 
Ment of the Pariſhioners it was delivered ta a Pell⸗founder, who 
kept it until he ould be paid. To which the Plaintiff demur⸗ 


- Fo2 this Plea is no Bar of the Accompt, but agood Diſcharge 1 Mod. 65. 
befoze Auditoꝛs. But it was ſaid on the other @e, That the Mat⸗ 
ter pleaded, ſhewed that the Defendant was never ac comptable, 
therekoze it might be in Bar. The. contrary whereof is qdjudg ed 
in the ſame Cale in terminis, 1 Rolle 121, between Mechold and 
Wynne ; and fo was the Opinion of the Court here. 1 


But then it was alledged, That the Declaratinn was hos poop, 


fo2 there were two Plaintiffs, and vet it is quod reddat eĩ compo- 
tum, and it is de bonis Ecclefiz, whereas it ſhautdhaye been, bo- 
nis Parochianorum. e 
Foz the firff, the Court ſaid that it ſhould be amended; fo2 it was 
the default of the Clerk. | n 

But the other was doubtful : Foz the Pꝛecedents were affirmed 
to be both ways; but they rather inclined, That the Declaration 
was not good fo2 that Cauſe. | "1908 Kr. 


Anonymus. 


A Jndifment of Fozcible Entry in unum Meſſuagium vel 

domum Manſional', (quære, if not uncertain) and other 
Lands and Tenements, tent ad voluntat' Dom' ſecundum conſue- 
tudinem Manerii, and doth not expꝛeſs what Eſtate. I 
Ja which the Court held, Jt ought to be quaſhed ; fo2the Sta- 1 Mod. 71, 
tutes 8 H. 6. and R. 2. extend only ta Freehoids, and the Statute 73 


tn A? r 88 * 
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cont of the Merchandize returned in the ſaiv Ship, which amount: 
ed to 9000 1. and that the Plaintiff's Share thereof came to 
17001. which he had demanded of the Dekendant, and he refuſed 
to pay it &c. 1 8 

115 To this the Defendant pleads the Statute of Limttations, and 
the Plaintiff demurred, de e ue 
Alledging, That this Adian was grounded upon Merchants Ac: 
compts, which were excepted out of the Statute. Tho if an Ackion 

> Saun. 124. be bꝛought koꝛ a Debt, upon an Accompt ſtated between Merchants, 

1 Mod. wag the Statute is pleadable, as was adjudged in this Court laſt Hil. 

269. lary Term, between Webber and Petit; yet here there being no 

2 Mod. 31'. Actompt ever ftated between the Plaintiff and Defendant, it is di. 

= cell em the Statute: And of that Opinion were Keyling and 

alnsiord, | 

13 Rep. 33. But Twiſden inclined other wile, becauſe the Plaintiff declares 

r Jours 401. upon an Accompt ſtated, and tho between Strangers, yet he boing: 

: Mod: 296. ing his Action upon it, admits it. Et adjournatur. I 


Foltee 183, Nota, Every Pariſh of Common Right ought. to repair the 
189. High- ways, and no Agreement with any perſon whatever can take 
off this Charge which the Law lays upon them. | 


.  Criſpe and Jackſon verſur the Mayor and Commonalty of 
FFF 8 


Ros 


ante 53. FN Covenant, after Uervii for the Plaintiff, it was moved in 


1 N 252. J Arreſt of Judgment, That there was a Mil⸗Trial, the Venice 
462, * B being awarded to an adjoining County: Which the Court, after 
1 Mod. 36. hearing of: Arguments in it, ruled it to be well enough; but one 
N 45 of the Plaintiffs died befoze the Court had delivered their Opint- 
1 » 01 83. O39 82 „ . 5 8 1 1 8! 
552,7. It is pꝛaped notwithſtanding that Judgment might be eutred, 
Der. 58. there being no Default in the Plaintiffs, but a delay which came by the 
at of the Court, and that it was within the Statute of this King, 

That the death of the Party between Uerdiit and Judgment ſhould 

not abate the Action, and that it was in the Diſcretion of the Court, 
whether they would tale notice-of the Death in this caſe fo2 the 
Dekendant hath no Day in Court to plead, there being no Conti⸗ 
muances entred atter the Return ok the Poſtea. x Leon. 187. liley's 
.-.. Caſe, Latch's Rep. 92. Aud the Court were of Opinion, That 
Judgment ought to be entred; and there being no Continuances, 


. : Y 7 0 1 
it may be entred as if immediately upon the Return of the Poſtea. 
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Lion . Carew. 


HE Cate was; A Leaſe was made to two fo2 99 o years, 16. . 294 
thee Lives ſhould ſo long live, and this to commence after 1 Sid. 437. 
the end of a Leaſe fo2 Life, Reddend' a certain yearly Rent, and 1 165. 
two days Uo in Harveſt, poſt principium inde, & reddend' inde 5 88 | 
31. nom' Herioti, poſt mortem of the Leſſees, o; either of them, 657. 
and reddend two Capons at Chaiſimas, poſt principium inde. 1 Sid. 437. 
One of the Lefſees died befo2e the Leaſe fo? Life determined, where- 
upon the Lefſo2 bzings Covenant fo2 the 31. and ſets forth this 
Patter in the Declaration. 

To which the Defendant demurred, ſuppoſing that the 31. 
was not to be paid unleſs the Death had happened after the Term 1 
had commenced. And the Court having heard it ſpoken to divers Inte 
times by Counſel on both ſides, by the Opinion of Twiſden, : 

Rainsford and Moreton , Judgment was given fo? the Defen- 
dant, 

For all the other Reſcrvations but this were erpꝛellp poſt princi- / 
pium termini, and Clanſes in Companies are to expound one ano- 
ther, as it is faid in the Earl of Clanrickard's Caſe in Hobart. Jt. 
is in the nature of a Rent and Reſervation, which it isnot neceſſa- 
ry that it ſhould be annual. And in Randall and Scorie's Caſe, 

x Cro. ſuch a Duty was diſtrained fo2, and it ſhall attend the Re: 

verſion, Rolle 457. And he that hath but an intereſſe termini, is 

not to pay the Rent reſerved ; fo? there is no Term, no? no Re- | 

verſion, until it commences. 8 

Ik A. lets to B. foꝛ 10 years, and B. redemiſes to A. fo2 6 years, | | 
to commence in futuro; in the mean time this wozks no Suſpenſion 
ok either Rent 02 Condition. The Intention of the Parties is to \ 
be taken, That it ſhould not be paid until then. However, Reſer- 
vations are to be taken moſt ſtrongly againſt the Reſerver : as 
Palmer and Prowſe's Caſe, cited in Suffeild's Cale, 10 Co. is; 
The Reverſion of a Leaſe fo2 years was granted fo2 Life, reſer⸗ 
ving certain Rent cum reverſio acciderit ; a Otltrels was made 
fo2 the Rent arrear ever ſince the Gant. 

Reſolved, That it was good koꝛ no moe than was incurred 
ſince it fell into poſſeſſion. 

Keyling Chief Juſtice held ſtrongly to the contrary? Foz he ſaid 
the wows were ſo erpꝛels in this Caſe, that they have left no 
place foꝛ Conſfrufion, which other Clauſes oz the Intention of 
the Parties may direck, when the Expreſſion is doubtful. He f 
took it fo2 a Sum in groſs; fo2 diſtrained fo2 it could not be, 5 | 
being reſerved upon the Death of the Leſſees, oꝛ either of them; 
which was alſo the Limitation ok their Leaſe : And that Inter⸗ 
Netations were not to be made r the plain Senle of den 


in * 7 . 
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he relied upon Edrich's Caſe. 5 Co. where the Judges ſaid, They 
would not make any Conſtrufion againft the expꝛels Letter of the 
Statute ; yet there was much Equity in that Caſe to incline them 
to it. And he ſaid, As well as a Fine is paid upon the taking of 
fuch Leaſe befo2e it begins, why may not ſomething be patd ala 
When their Jnteteft determines ? And in ſome Countries they call 
fuch Payments, a fair Leave. Ng if. 7 


Miller verſax Ward. 


Walter ad T Refpaſs fo) bꝛeaking of his Cloſe on the 1ſt of Auguſt, and 
Chaucer, 1 putting in his Cattel. The Defendant juſtifies fo: Cont: 
Ante 21. mon, which he prelcribes fo? in this manner, viz. That twoyears 
2 Keb. 676. together he ulen to have Common there, after the Cozn ceapedand 
carried away until it was ſown again, and the Third year to have 
Common fo2 the whole year; and that that Pear the Plaintiff de⸗ 
clares fo2 the Treſpaſs, was one of the years the Field was ſown, 
& quod poſt grana meſſa, &c. he put in his Cattle, abſque hoc 

that he put them in aliter vel alio modo. 
The Plaintiff demurs, Which it was ruled he might; fo the 
Defendant doth not anſwer to the Time wherein the Treſpaſs was 
alledged; and the Traverſe will not help it; fo2 aliter vel alio mo- 


I 


do doth not refer to the Time. 


Anonymus. 


— 


8 679. N Aminiſirato2 bꝛings Debt upon an Obligation. The De: 


3 Cro. 503. FA fendant pleads Payment to Himlelf. | Upon which it was 


Jone 45: toute for the Defenbont. 
Coleman pꝛaped that he might have Colts : As where an Execu⸗ 


Poſtea 109, | | 

170. | to bzings an Akon ſur Trover and Converſion, in his own time, 

: I. — and found again him; it was ruled in Atkyns 8 Cafe. 1 Cro. That 

be ſhould A Aeon aud here of his own Knowiedge he had no 
caufe of tion, the Boney being puld to himſelf, 

But the Conrt reſolves, That there ought to be no Coſts in 

this Cale; fo2 the Action of Trover in his own time might have 

been bzought in his own Maine, ſo it was needleſs to name hinifelf 

Executoꝛ oꝛ Admintſtratoꝛ; but the Aﬀton here is meerly in Right 


of the Intelkate. ppp 
Harvey verſus James 


1 Keb, 679: Aue Gerdifs at che Atzen, the Clerk deffvered the Poſtcs 
1 to the Atomes, by whole negligent keeping tt came to be 


eaten with Bucs. Sut the Court ozamining the Clerk of Allze, 
& appeared, That de had entren iht Jurozs Names, Ad and 
4 N ales 


* 
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35 Tales in his Book, and accowing to that, the Court ſuffered the 
Aerdick to be entred on Reto. 


' 1 Anony mus. 


N an Action of Battery againſt Baron and Feme, the Jury find 
1 the Feme only Guilty and not the Baron. 
It was moped in Arreſt of Judgment, That this Ucrdi# was 
againſt the Plaintiff; fo2 he ought in this Caſe to have joined the , ©, ,_. 
Baron only ko: Confaunity, and he declaring of a Battery by Cr Car 
both, the Baron being acquitted, he hath failed of his Adion; and ow 209, 
2 66. 


ſo is Yelverton 106. in Drury and Denny's Caſe, | . Paſtca 228 
But here the Court gave Judgment fo2 the Plaintiff, and ſaid, ; 5 
That that in Lelverton was a ſtrange Opinion. 


Anonymus. 


" A Certiorari nas mupen to remove an Indickment of Man⸗ 1 Mod. Rep. 
J flaughtcr out of Wales; which the Court at firſt doubted, % 
whether they might grant, in regard it could not be tried in an 85. 
Engliſh County: But an Indiſtment might have been found there- Latch 12,18. 

of in an Engliſh County, and that might be tried by 26 H. 8. cap. 6. Lit. Rep. 

vid. 1 Cro. Soutley and Price's Caſe, and Chedley g Cale. 5 
But it was made appear to the Court, That there was a great 248, 331, 

cauſe to ſuſpeſt Partiality, if the Trial pꝛaceeded in Wales; fo? 332. 

the Party was bailed alreapy by the Juffices of Peace there, Ch fal. 

(which Twiſden ſaid it was douhtful whether they had power to Jones 165. 

do fo2 Bandanghter.) They awarded a Certiorari, and took Oꝛder 

that the Pzoſecuto2 ſhould be bound by Recognizance to pꝛefer an Focke 136, 


Indictment in the next Engliſh County, * 


Collet verſus padwell. 


IN Debt upon a Bond to perkoꝛm an Award, which was, That Keb. / 
1 one ſhould make a Leaſe to another befoze the 21 of October, 
which was two oz thzee Months after the Award, and that the 
other upon the making of the Leaſe ſhould pay Him 5ol. _. 
The Queftion was, Thether Notice in this Cale ought to be 
given, when he would make the Leaſe? Foz otherwiſe it was ſaid, 
the other muſt have 501. always about him, o2 be in danger to 
break the Ard, _ _ or 13 
| = it was reſolved by the Court, That no Notice was necef- 


* * de 
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1 Lev. 286. 
1 Sid. 448. 
2 Saun. 226. 
2 Keb. 606, 
621, 631, 
666, 671. 
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Noell verſar Nelſon. 


A Ich. 21 Car. 2. Rot. 745. Exxoꝛ to reverſe a Judgment given 
in the Common Pleas, where the Caſe was thus. Nelſon 
bꝛings Debt againſt Noell, as Executo2 of Sir Martin Noell, who 
pleads plene adminiſtravit. The Plaintiff confeſſeth the Plea, and 
pzayeth Judgment, de bonis Teſtatoris quz in futuro ad manus 
Defendentis devenerint; and upon a Suggeſtion of Alſets after: 
wards, he had a Scire facias againſt Noell, and Judgment there: 
Noell bꝛings a Writ of Erro2, and afligned it in this, that the 
Plaintiff confefling the Plea of Fully Adminiſtred, ought to have 
—, ESE RTM OHNE 2 
And it was argued by Winnington fo2 the Plaintiff, and Simp- 
ſon fo2 the Dekendannt. ' 
Winnington. TUhere an Executo2 pleads falſly oz deceitfullp, 


Judgment is to be given againſt him; as upon ne unques Admi- 


niſter come Executor, Judgment ſhall be de bonis propriis : But 


where he pleads truly, it is Reaſon the Plaintiff (ould be bar- 


red; and the Plaintiff conkeſüng His Plea, it is as ſtrong as if 


found by a Jury, o2 rather moꝛe; fo2 Uerdifs may be falſe, and 


therefoze Attaints are pꝛovided; and ſuch erpzeſs Confeſſion as 
here is, is much ſtronger: than an implied Confeſſion ſor De- 
murrer, Indeed if upon plene Adminiſtravit Aſſets are found fo; 
part of the Debt, Judgment ſhall be-fo2 the whole, 8 Rep. 134. 


Shipley's Caſe, Becauſe the Plea was falſe: But if an Erecuto! 


ould be liable to be ſued, and have Judgment given againſt him 
when he had fully adminiſtred, it would put a great Inconventence 
upon him, as to be put to Charge to dekend the Suit, and to be in 
Miſericordia. 

And whereas it was objefted, That it the Plaintiff ſhould be 
barred in ſuch Caſe, he would yet have no Advantage by com⸗ 
mencing his Suit, of having his Debt pald befoze other Debts 


in pari gradu; he anſwered, This Jnconvenience is not to be match: 
ed with that, that the Executoz ſhould be liable to; beſides, the 
Law will ever favour the Executoꝛ; koz if an Executoꝛ be ſued 
pl the Plaintiff Nonluit, he ſhall have Costs, but an Executo! Þ- 


laintiff ſhall pay na Coſts upon a Nonſuit;: 3 Cro. 503. vid. Hob.8z. 


Lawney's Cale. Aiſo a Man may be-peſumed to know whe: 


_ an Executoꝛ hath Aﬀets o2 no; fo2 he may conſult the Jnven- 


; Tl = b 12 7 25S £494 4 314. on 1 p ; | : 
And fo2 the Caſes that might be objefted, as that of the War- 
rantia Chartz againſt an Heir, who pleads Riens per deſcent, o: 
that the Plaintiff is not impleaded, the Plaintiff may pꝛay 


Judgment pzelently. F. N. B. 134. 


4 5 He 


Irin. From 22 Ga II in B R. „ 


He e anſwered, Tis true, the Writ may be bꝛaugbt gabs e timet, + lol 42 
he may be alter implended in an anton wherein he cannot vouch; 1 
pet ik he be after impicaded in a Præcipe he muſt vouch; and this 
is a line real; and the Heir merely in loco patris; whereas; when 
an Executoꝛ hath fully adminiſtren, the Exerutozſhip is as it 
were determined. And to2. the Cale where Debt is bzought againſt 
© .the Heir, who pleads riens per deſcent ; the Mlaintiſt may pꝛas 
Judgment p2eſently, to have Execution of Aﬀets, as ſhall after⸗ 
wards deſcend, he laid he knew no particular Authoxity where it 
wag lo done; but ik it be ſo as it is ſaid in Shipley's Cale, pet not 


k te be reſembled to this Cale; fo2 the Peir is charged as fo2 his 


own Debt, and the Afton is in the Debet & Detiner, Com 443. 
umd if the Heir pleavs riens per deſcent, and found againſt him, 
the Judgment is general, and lo ot an Executoꝛ; ſo where the 
Judgment is ſur nihil dicit, Moor 522. Dyer 81, 344. 2 Kolle 67. Cro. 652 
Tit. Heir; ſo where he confeſſes the Action; but ik an Executoꝛ 3 
after pleading Plene Adminiſtravit ronfeſſes the Action, the Judg⸗ 
ment ſhall be de bonis Teſtatoris. Hob. 178. And foꝛ the Opinion in 
Shipley's Caſe, 8 Rep. which is accoꝛding to the Judgment here, 
be ſaid it was obiter ; but he relled upon Cro. Dorcheſter and 1 Cro. 377 
Webb's Caſe, where that Opinion is denied, and it is ſaid there, 
that all the Bꝛecedents are, that the Plainttif is in ſuch caſe to be 
barred. Raſtal's Entries, 323, 324. 
Simpſon contra. The nature of the Plea is td be conſidered, it 
doth not deny the Caule of Aion, but goes only to take away 
the pzeſent effeit of it; remoto impedimento reſurgit Actio vel Ex- 
ecutio. 34 H. 6. 23. Prifor ſaith, Ik an Executo2 pleads ne unques 
Executor, and it "is found againſt him, Judgment is to be de bonis 
propriis. But otherwiſe if he pleads biene Adminiſtravit. fo; then 
he doth not put the Party from his Action fo2 ever. Ye ſaid the 
Caſe ok the Action of Debt againſt the Heir was the ſame, f62 
he is bound only by reaſon ok the Land deſcended. 1 Rolle 929. 
Jf an Executoz pleads Plene Adminiſtravit,..and the Plaintiff 
takes Illue, and it is found againſt him, he is to be barred, fo2 he 
(as the Book ſaith) hath waived his advantage; he cited allo the 
Boot of the Office of Executoꝛs, (ſuppoſed to be written by Dode- 3 Crs. 885: 
ridge) lib. 7. c. 15. any; relied pancipally upon Shipley's Caſe, 
9. 134. which is cited and allowed in Hob, 199. and upon a 
Precedent in this Court, Trin. 13. Jae. Rot. 1 fo. between Perry- 
man and Weſtwood, where Judgment was juſt as in this Caſe, 
and Mich. after Rot. 206. upon Suggeſtion of Aſſets, a Scire facias 
- - bas taken out, and Iſſite taken and tried at Guild-hall, befoze my 
Low Coke; where Aﬀets:'were found foꝛ part, and Judgment to 
recover ſo much, and the .Reſidue it Alſets ſhould come aktet; 
which as to the latter Warden, was n further than the 
Waere Caſe. | 
53 } Keyling 
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This Judg- , Keyſing, Rainsford and Moreton held clearly, That Judgment 
ment niente gyght to be affirmed, chiefly fo the great inconvenience it would be 
Frmed in to One: that han commenced: an Attion,- and yet his Debt chould 
Parliament Have no-Preference before others of the ſame ſoꝛt; and many times 
upon aWrit the Teftato! leaves a great Eſtate in Bonds and Specialties, which 
of Error pet are!no Allets until the Boney is paid: Whereas the Caſe of 
2 Saun. 226; the Peir is much fitonger, in regard of the impꝛobability of his 
227. - having Alets in future. yy 
Co 5). In 16 H. 7. ro. it is ſaid, It an Executo? pleads Plene Admi- 
JC. 7 b. niſtravit, it is but a tempozal Bar. A Rent is granted in Fee, 
pꝛovided that it chall ceaſe during the Binozity of the Heir, the 
Mike bungs Dower, the Heir being under Age, the ſhall have 
Judgment ſed ceſſet Executio. r Pts i 
v. Hutton Twiſden ſtuck much to the Authoyity of Dorcheſter and Webd's 
ok ie - Caſe, but at length-conſented, that Judgment ſhould be affirmed, 
e report- „ 15 Tos ot 11 6 
— 22 Note, The Judgment was in Miſericordia, and the Court 
Opinion. doubted at firft, whether it were not erroneous fo2 that Cauſe? But 
2 Saun. 227. jt appeared that the Exetutoꝛ did not come in primo die, where: 
fore notwithſtanding they affirmed the Judgment. | 


z 
— 


Termino Sancti Michaelis Anno 22 Car. II. 
In Banco Regis. 
bprydyerd verſus Thomas. 
Raym. 189.  TUrit of Erroz was bꝛought upon two Judgments, given in 
1 Lev. 466. an infertour Court, and they returned two Recozds between 
Keb. 65 f. the ſame Parties, but it ſeems not thole which the Plaintiff in 
tended, and this was complatned of to the Court; and it appeared, 
That thoſe which the Plaintiff bꝛaught his TUrft of Erro2 upon, 
were not determined; fo2 Writs ot Enquiry of Damages were 
returned, but no-Judgments: entred. W 
Ouria. If there be divers Recows between the ſame Parties, 
the inferiour Court may remove which: they pleaſe, they being 
wartanted'by/the'TUrit ſo to do; any if Judgment be given after 
the Teſte, und befoze' the Return of the Mrit of Erro, the Reco 
: Mad. 112. fhall be removed ; but if Jungment be entre?» after the Writ is re: 
turnable, the TUrit is ont to be teturned, and that no Judgment 
#8 yet given; and here was an Dniftion in the Plaintiff, that he 
did not ſee that Judgment was entre; dog after a Arit of Enquiry 
zor Damages returned, che Coin is to give Judgment at the 
P2ayer of either Party, and not without. * | <in 
| 4 ote, 
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Note, It the Recon vary from the Writ of Erroz, vet the in- 
keriour Court ought to remove it. 


The King verſas Ledgingham, 


Nan Inkozmation againſt him koz the King, the Court took a 1 
pzivy Aerdick, and ſo it was laid was the uſual Courſe at the Raum — 


Aſt3es. But it cannot be lo in caſe of Felony and Treaſon, as fs 2 Keb. 687, 


ſaid in the 1 Inſt. 227. b. 697. 


© Jn cafes of Life and Member, if the Jury cannot agree befoze 50d. 5; 


the Judges depart, they are to be carried in Carts after them; ſo 288. 
they may give their Aer dic out of the County, 1 Lev. 299. 


Polus verſus Henſtock, | 


IN Treſpaſs fo2 impounding of 11 Oren. The Defendant pleads, Raym. 192 
1 That Sir H. Vernon was ſeized of a Cloſe called the Cowes- 2 Keb. 686, 
Leſowe in Fee, and let it to him fo2 99 Pears; and that the Cattel 707. 
came upon the Cloſe, and ſo juſtifies koꝛ Damage Feaſant. 
The Plaintiff replies, conkeſung Sir H. V's. Eſtate and the 

Leaſe, and ſafth, That Sir H. V. was ſeized of another Cloſe adjoin⸗ 

ing, called Brown's Cloſe, and alledges a Cuſtom in Peplow, (in 

which Town both the Cloſes are ;) That all the Occupiers of the 
Cowes-Leſowe had maintained a Fence againſt Bowmers, and 

that the Cattel came upon the Land in default of a Fence, &c. 

and Jſſue taken upon the Cuſtom, and found fo2 the Plain⸗ 


It was moved in Arreſt of Judgment; Firſt, That this was in 
the nature of a Pyeſcription, and not of a Cuſtom ; foꝛ a Cuſtom 


cannot be laid in a Gill, and applied to a particular place, oz Inha⸗ 


bitant therein, unleſs in caſe of a Copyholder ; where it is ne- 
ceſſary, in regard he cannot pꝛeſcribe. 4 Co. 113. 

Secondly, Ik ft had been alledged by way of Pꝛeſcription, it 
ſhould. be laid in him that had the Inheritance. And if it be ob- 
jetted, that it is hard to dzive a Stranger to diſcover that; then it 
ought. to be alledged quod omnes Tenentes ; but not as it is here, 
omnes Occupatores. 1 Cro. Baker and Brereman's 'Cale. 

Thirdly, By the Unity this Duty ol Fencing is extinguiſhed, 
and ſhall not revive though the Cloſes come after into ſeveral Hob. 131. 
Hands, In Dyer 295. b. it is left a Quære. But in Popham 172, contra. 
it is clearly held ſo, where it is ſaid, Chings of neceſũty ſhall re- 
vive, as a (lay ta Market oꝛ Church; but not ſo of Eaſements. 

1 Cro. Baker and Brereman's Caſe. o | 
And of this Opinion wers the Court. 


'D Jones 


— 
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Jones verſus Powell. 


e 196. © He Plaintiff declared, That he was gn Attozney, and the De: 
x bb + - fendant to ſcandalize him in his P2ofeſſion ſaid of him, 
i Mod. th That he could not read a Declaration; By reaſon of which many 
contra. of his Clients left him. And the Opinion of the Court inclined 
againſt the Plaintiff. 1 
Foz the Allegation of ſpecial Damages will not maintain the 
Adlon, unlelg the Mods impozt fome Slander, which theſe did 
not, unleſs bꝛaugbt in by ſome Mods pzecedent, touching his 
Knowledge in his Pꝛokeſſion ;; foz the Declaration might be ſo 
written, that he might not be able to read it without any Impu⸗ 


tation of Ignorance. #7; 
Sard erſu Ford. 


1 Lev. 296. Ich. 21. Car. 2 In an ation upon the Caſe the laintiff de de: 
is _ I clared, That he was ſeized of the Panoꝛ of Newton - Abbot, 
Num 19. A | that he, Sec. had kept a Parket there every Wedneſday, and 
2 Keb. 6$9, Uſed to have the p2ofits af Stallage, &c. 
706. That the Defendant had -erefted a new Market, at a place 
7 miles diſtant from the Plaintiff's, held every Tueſday, & oa. 
Jones excepted to this Declaration, Foz that it could nat be to 
the Hindꝛance of: the .JItaintiff's Parket which was 7 miles off, 
and kept upon another dap. 22 H. 6. 14. 2 Roll. 1 40. It appears 
that an Action mas wought againſt one that levied a Parket not 
above 5 miles diſtant, and upon the lame day. 
- Curia contra. The TUrit of ad quod damnum doth not expꝛeſs 
the Market to be erefed- the fame day, and n 1 it 
ONE" N to the Wen Parker. Ir 


. * C t 
1 2 * * N b » 
4 4+4 v1 3 >. 


Anonyme. 


1 Lev. WY \ Dean and 5 Chapeor nate a Leaſc:of Cithes kaꝛ Penn the 
Raym. 194. / Leſlee _—_— over his Jnteref,: and afterwards: the Dean 
wg 302, and Chapter being Debt againſt him- fo2 the Rent: CAlha pleads, 
2 Keb. 688, That the Plaintiffs: accepted' the Rent. due ſinte the Allgament 
727, 737, krom the Allignee, to which'the Plaintiffs demurr:/** | 
NR Jones. This is no Rent, but a meer Sum in-goofs vugupon | 
the Contract, thevekoze in the 5 Rep; in Jewell Cale it appears, | 
That ſuch a Rent cannot go to the Sucteſſoꝛ of a Biſhap, fox the 
Succeſſoꝛ of a Sole Coꝛpoꝛation mat due upon a Perſonal Cort 
traX to his Pꝛedeceſſa r. 
Tf the Reverſion be granted overs: the Grantee. cannot wing 
Debt, 2 Roll. 447, 45 1. 1 Inſt. 47. a. By the lame Reaſon the Al⸗ 
ſine? of the Leaſe is not liable. 
1 Again, 
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Again, The Acceptance is not well pleaded, fo2 it is only Ac- 
ceptaverunt. Whereas a Coppozatton aggregate cannot accept 
but by Batliff, and an Acquittance muſt be given. cs” 
Saunders contra. Chis is not a meer Sum in grols, but in the 
nature of a Rent, as is held in Valentine and Denton's. Caſe, 
2 Cro. 111. If it were a Sum in groſs,” no action could be bꝛought 
until all the days of Papment were incurred, 2 Inft. as upon a 
Bond to pay Honey at ſeveral days. 

Alſo the pleading of Acceptaverunt fs good; fo? it being ſuch a 
Coꝛpoꝛation as can accept, neceſſary cix cumſtances are ever impit- 
ed, as Livery in a Feoffment ; ſuch a'Copozation in an Aſſumpſit 


ſha!l vectare of a Pꝛomiſe made to them, which yet mut be by 


means of their Bailiff 02 Attozney. | | 

The Court held this laſt Matter to be moſt doubtful. And 
Twiſden and Rainsford ſaid it might be queſtioned, whether after 
Acceptance of the Aſſignee, the Leſſoꝛ might not reſozt to his Leſſee 
fo2 his Kent? It ts delivered in Walker's Caſe thus, fuit dit, not 


as a Reſolution, 3 Co. At adjournatur. 


K. — 
? Catterel verſus Marſhal. * 


+ 


E Aro! to reverſe a Judgment in an Aſſumpſt, brought by Mar- , 
— ſha) in the Common Pleas ; wherein he declared, That he i Mod. 70. 


Keb. 692. 


being ſited in the King's Bench, retained Catterel fo2 his Attoꝛney; 1 
: . 297, 


who in Conſideration of 30 s. given him, and that he would ente 
into a Bond with ſufficient Penalty to ſave him harmleſs, pꝛo⸗ 
miled to get Bail filed fo2 him; and avers that he did give 
him Bond with a great and ſufficient Penalty, ec. The Deken⸗ 
dant pleads Non Aſſumpſit, and found fo2 the Plaintiff, and he 


had his Judgment. 


— 1 
* 


Now it was afligited fo2 Erroz, that he did not expꝛels of what | 
Penalty the Bond was, that it might appear to the Court to be 


{ufficient ; as if one avow fo2 a Diſtreſs upon a Coppholder foꝛ a 
reaſonable Fine, the value of the Land muſt be ſet kozth, and 
the certainty of the Fine, that the Court may judge of it. Au- 
ſtin and Gervaſe's Caſe, Hob. 69, 77. Jn Confideration that he 
ſhould give him Bond fo2 101. the Defendant pꝛomiſed, cc. and 
pleads, That he offered him Bond fo2 the ſald Sum, cc. and upon 
Iſſie non Aſſumpſit, it was found fo2 the Plaintiffl. But he 


could not have Judgment, becauſe the Sum wherein he offered to 
become bound was not expzeſſed, ſo that it might appear to the 


Court to be ſuffictent. '- 15 ; | 
Jones contra. This differs from the Caſe in Hob. fo2 there the 


Sum being certain foꝛ which the Bond was to be given, the Court | 


may well judge what Penalty will ſecure it. But it is not fo 


in this Caſe, fo2 it doth not appear to what value the damnifi- 
ea D 2 cation 


„2 uma 
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cation may be; lo there is nothing, as in the other Cale, where: 
unto to pꝛopoztion the Penalty of the Bond. ht WE 
The Court held, That it would not have been good upon 
Demurrer; but being after a Uerdif, and the Statute of Jeofails 
made at Oxford, (which Twiſden ſlyled an omnipotent At) they 
gave Judgment fo2 the Plaintiff AT 2572 
34} Lo0ord Biron's Caſe. 


T De Low Biron was Plaintiff in an Afon, and upon a Notiſuit 
five. pounds Coſts were tared againſt him, and he bꝛought 
another Aﬀion fo2 the ſame matter, which. was ſaid to be mcerly 
foꝛ Aeration ; and that he refuſed to pay the Coſts; neither could 
he be compelled being a Peer, and in Parliament-time. | 
Ulherekoze the Court gave day to ſhew Cauſe, why this Aﬀion 
thoutld not ſtay until he had paid the Coſts in the foꝛmer. 


— — 


5 Anonymus. 


Mos 28. | £ 3 COrit of Etro? be b2ought in the Exchequer Chamber, and 
ane . * 4 that being diſcontinued, another is bzought in Parlament; 
Poſtea 266. this ſecond Writ is a Superſedeas. But if a TUrit of Erroz be 
2 Cr. 241, bzought in Parliament, and that abates, and the Plaintiff bajngs 
242 aſecond; this is no Superfedeas, becauſe it is in the ſame Court. 


Prior verſus Shears. 


2 Kb 404 1 * a. TUrit of Erroꝛ to reverſe a Judgment given in the Palace: 
. | Court in an Aſſumpſit, where the Plaintiff declared ſur inde- 
| bitatvs pro Naulo, and upon Non Aſſumpſit, &c. had Judgment. 
It was aſligned fo2 Erroꝛ, That it was not aſcertained how 
the Dekendant was indebted; and that Fraight was uſually con- 
trated fo2 by Charter-Party, and if ſo, the general Indebitatus 
would not lie fo2 a Debt by Specſalty. | 5 
Notwithſtanding the Jungment was affirmed ; fo2, fo2 ought 
appears, there was not any Deed in the Cale; and it ſhall not be 
intended; and it is no moze than the Common Afton, pro mer- 
cimoniis habitis & venditis. . . | 
Note, It was further objeed,- That this appears to be fo? 
Mariners Mages faz Sailing to ſome Foreigu parts, which muſt 
needs be out of the Jurisdiction of the Barthalfey, and though the 
Agreement were made within it, yet the thing being to be done elle⸗ 
where, they could not hold Plea ; As if a Carrier ſhould agree 
within the Limits of the Court, to carry Goods from thence to 
York.; na Adion could be bꝛought there upon it; which was agreed. 


Wut 


* 
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But the Court ſaid here, Jt doth not appear they were to Catl 


to any place out of the: Jurtsdifion,, and they have laid all the 
Matter to be infra Juriſdictionem Curiæ. And therekoꝛe the Judg· 
ment was alli med. 2 , 
19355 | Hayman ver ſur Trewant. 


loꝛ the Con growing upon luch Sꝛound, affirming it to be his 
own, whereas he knem it to be the Cozn of J. 5. and poſtea adtunc 
& ibid. fraudulenter vendidit & warrant', &c, 1 

The Dekendant pleads, That the Plaintiff had another ſuch 


Rin. 22. Car. 2. Rot. 710. In an Action upon the Cale, fo: | 
that the Defendant bargained with him ſuch a day and year 1 * 199. 


1 
2 


adion depending fo2 the lame Cauſe, and demands Judgment or 


the Writ, EN; 
The Plaintiff replies, That that Aﬀton was commenced fo2 


another Cauſe, and not fo2 the ſame ; abſque hoc, that it was foꝛ 
the ſame Cauſe, To which the Defcndant demurs ſpecially ; be- 
cauſe the Plaintiff having denied what the Defendant affirmed, 
ought not to have added a Traverſe, but to have concluded to the 
Country t as the Caſe of Harris and Phillips, 3 Cro. 755. mas ad- 
judged, where in an Audita Querela, to avoid the Execution of a 
Recognizance, the Plaintiff ſets fozth, that it was defcazanced 
upon payment of divers Sums of Boney at certain days; and that 
he was at the place appointed, and tendered the Boney, and that 
the Defendant was not there to receive it. The Defendant plead- 
ed Proteſtando, That the Plaintiff was not there to pay it, and 


that he was there ready to receive it; abſque hoc, that the Plain⸗ 


tiff was ready to pay it. 
CUhich being ſprcetatly demurred to, the Court held the Plea 


naught, and that there being an expꝛels Aﬀermative and Negative, 
there ſhould have been no Traverſe ; fo2 ſo they may traverſe one 
upon another in infinitum. | | 
Motwithſtandeng the Traverſe was here held good, which was 
allowed fo2 putting the Matter moze ſingly in Jfiue 2: And tt ap- 
pears that Phillips's Caſe was adjudged upon another matter; fo 
that the Plea in Bar was not entered as the Dekendant's Plea, 
but was entered thus: Pro placito Buſh, a Stranger, dicit. Yelv. 38. 
Then it was moved, That (as the Plaintiff Hath declared here) 
it appears, that the Marranty was ſubſequent to the Bargain: 


For it is ſaid, that he bargained foz the Con, knowing it to be 


the Coꝛn of J. S. poſtea adtunc & ibidem vendidit, which is re- 
pugnant. Sed non allocatur; fo2 where is it ſaid firſt, That he bar- 
Jained, that ſhall! be intended a Communication only, and the Con- 
ſummation ok it attec, when the Marranty was given, which is 
alſu ſaid to be adtunc & ibidem. So alledged well enough. 


1 


Fox with 


Mod. 72. 
Keb. 692, 


N / 
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Foxwith wy Tremaine. 


Ante 40, $4. —Rin. 21 Car. 2. Rot. 1512. Five Executoꝛs wing an Action 
2 Saun. 212, ſur Indebitat Aſſumpſit. The Defendant pleads in Abate- | 
— ment, That two ok them are under the Age ok 17. and that they 
oY: appeared by Attozney. And to this the Plaintiffs demurr. | 
"269.7" They who argued fo2 the Defendant made iwo Ducſtions : 

Raym 198. 1. Whether they ought all to join in the Adlon? And it was 
2 Keb. 5 37» ſaid, they ought not; fo2 one under Age cannot p2ove the Til, 
1 299. and in Smyth and Smyth 8 Caſe, Yelv. 130. it is reſolved, 

They muſt be all named, fo that their Intereſt may be reſerved 

4 unto them; but are not to be made Parties to the Action. 
And fo? this the Caſe between Hatton and Maſcue, which 
was adjudged in the Exchequer⸗Chamber, was cited: Where in 
a Scire facias it was ſet fo2th, That A. being the Executo2 of B. 
made his Till thus: | 

I Deviſe all my Perſonal Eſtate to my two Daughters and my 
Wife, whom I make my Executrix: And that they had declared in 
the Eccleſiaſtical Court, that this made them all thꝛee his Erccu- 

trixes, and that the Mill was pꝛoved; and that the TUife bꝛought 
this Scire facias, to have Execution of a Judgment obtained by A. 
the Teſtator. And the Defendant demurred, becauſe not bꝛought 
in all their Names; and it was reſolved in the King's Bench that 
the Ation was well bzought, and affirmed upon a Tarit of Erro 
in the Exchequer-Chamber : But if in the Cale at Bar they ought 
to join, they muſt appear by Guardian. 

It having depended divers Terms, Jt was now reſolved by 
Rainsford and Moreton, That the Action was well bzought : and 
they relied upon the Caſe in Yelverton ; and they ſaid, the Caſe 
of Hatton and Maſcue was no Authozity againſt it, fo2: there they 
were named ; and where ſome are of Age, no Adminiſtration durante 
minori ætate is to be granted. | 

They held alſo, That the Appearance ought to be by Attomey, 
becauſe they join with others; and ſo in auter droit ; and ſo ts 
3 Cro. 377. the Counteſs of Rutland's Cale, and 541. "Reſolved, 
that an Inkant Adminiſtratoꝛ ſhall ſte by Attoey. See 1 Roll. 289. 
and 2 Cro. 420, & 421. Cotton any Weſtcote's Cale. The difference 
is taken where an Inkant Executoꝛ is Defendant, and where PPlain⸗ 
tiff, and Judgment given fo2 him; in which laſt Cale only the Ap- 
pearance by Attoꝛney is laid to be good. 

Twiſden contra. An Jnfant cannot in any wiſe ſue 02 defend by 
Attozney ; 

Firſt, Becauſe he cannot make an Attozney ; 

- Secondly, Ik it ſhould be allowed, he might be amerced pro falſo 
clamore, and no way to avoid it but by an a TUrit of Erro?. 

4 | Thirdly, 
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. Thirdiy, De might be injured by the Attomey's Plea, and could 
not remedy himſelf, as he may againſt his Guardian; as if in Debt 
the Defendant ſhould piead a Releaſe, and the Attoꝛney confeſſeth it. 
And he cited a Cale in this Court, Mich. 1649. between Colt and 
Sherwood, (here an Adminiſtrato2 bꝛought an Aﬀion, and it ap- 
peared. by the Recozd, that he was above 17; yet it was ruled that 
he ought to ſue by Guardian 3. Foꝛ tho by the Civil Law he was 
of Age to undertake the Admini&ration ; vet the manner- of his 
Suing was to be determined by our Law, and chat could not be by 
Attomey until the age ol 22 
Another Cale he cited between Peyton and Dorce, adjudged in 

this Court upon à Urtt of Erro out of the Petit Bag; where 


Peyton ſued as Adminiſtratoz, and the Entry was Quod queritur, 


and did not expꝛels, whether per Attornat', Guardianum, 92 how; 
and had Judgment; and Error was bzought in this Court, and 


theſe four Points were relolved: 
Firſt, That a TUrit of Erroꝛ did lie out of the Petit ag into 


| this Court, upon an Erroꝛ in Fack. 
Sccondip, That the Entry being general; it ſhould. be- taken 
that the Appearance was in propria perſona. 


Thirdly, That the-Plaintiff being an Jnfant; tho' an Adminiſtra- 


tos, could not ſue 02 appear, but by Guardian 92 Prochein amy. 
Fourthly, That the Statute of Jeofails did nat aid this Cale, 


which expꝛeſſes only the Defendant's appearing by Attozney. 


As to the other Point, He inclined that the Aﬀton bꝛought by 
them all was well enough: But he acknowledged that much might 


be urged again the Cale of Hatton and Maſcue ; fo2 the naming 


5 of them couid ſigniſie nothing, not being made Parties to 2 | 


Action. But he was not ſo much ſwayed by that Authozity, be 


& 


. 


cauſe he held, That the Cauſe did not come well into the Exchequer- 


Chamber, being a Scire facias, upon which he (aid no Crit of Er- 
ro2 lay thither, tho' upon a Judgment, no moꝛe than upon a Be. 
cognizance, and ſaid, They did join here, as it were, foz Confoz- 
mity. As if a Feme Infant be made Exccutrir, and marries, 
the Adminifiration durante minori ætate ceaſes, 108 the be under 17. 
and ſhe and her Husband ſhall ſue. 

The Chiek Juſtice was abſent, being ſick; and ſo the Plaintiff 


had eng by the Opinion of Rainsford and Moreton. 
Ward verſus Rich. 


WII brought an Action againſt Hatton Rich REL uxore ab- 


ducta, and keeping of her from him, uſque ſuch a day, 
which was ſome time after the Erhibiting of the Bill, and con- 


cluded contra formam Statuti. 


After Glernidt fo2 the Plaintiff, it was moved in Arreſt-of Iudg: 
men 
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ment, and the Declaration was held good notwithſtanding the im: 
pertinent Concluſion of contra formam Statuti, there being ng 
Statute in the Caſe. 


- - Secondly, The Court reſolvey, That Judgment ſhould be ftayen; 


fo2 the Jury ſhall be intended to give Damages fo? the whole time 
mentioned in the Declaration: As in Treſpaſs, with a Continu- 
ando to a day after the Nlrit bzought, the Plaintiff ſhall not have 
Judgment after Uerdif, which gives Damages by Intendment 
fo2 the whole time declared foꝛ. 

And Twiſden ſaid, Theſe two Caſes were reſolved : A Tradel⸗ 
man bzought an Action in an Inkertour Court, fo2 flandering of 
him in his Trade, by which he loſt his Cuſtom within the Jurif. 
dition of that Court & alibi and it was held maintatnable not: 
 withſfanding the alibi. 

The other was an Ation bꝛought upon the Sale of ſeveral things 
fo2 divers Sums of Yonep, quæ quidem pecuniarum ſummæ at. 
tingunt ad 10 l. whereas rightly computed they came but to 9 1. 
The Jury gave Damages leſs than 9 1. and it was held good: 
Blit if the Aer dict had been koꝛ ro). it had been naught. | 


The King verſus Ledgingham. 


N Infomation was bought againſt Ledgingham, fo: that he 
being a man of an unquiet Spirit, communis perturbator & 
oppreſſor vicinorum & tenentium, had taken cxceffive Diltreſles 


. Mod. 71, of divers of his Tenants. 


288. 
I Lev. 299. 


. | 


After Uervi# fo2 the King at the Aſtizes, it was ſaid, That no 
Judgment could be given upon this Inkozmation, which was laid 
to be defefive both in Matter and Foun. 

It hath been often ruled, That Communis oppreſſor, oz ſuch 
like general Moꝛds, without particulariſing Offences, was. inſuf- 
ficient in an Indickment 02 Jnfomnation, unleſs the wozd Com- 
munis Barrectator, which is of known fignification in Law, and 
compꝛehends divers Crimes ; and Twiſden ſaid, is as much as 
Common Knave, 9 All. 2. Communis latro, not good: Vid. 
Roll. 79. Moor 451. Meither can an Jnfozmation be exhibited fo! 
taking of ercefſive Oiſtrefſes ; fo2 that was not puniſhable until 
the Statute of Marlebridge, cap. 4. which ſaith, That he that lo di⸗ 
ſirains ſhall be amerced, whereas upon an Inkozmation he muſt of 
neceflity be fined. 2 Inſt. 1075. © 

Again, Jt ought to have been expreſſed upon what Tenants the 
Diſtreſſes were taken, with their Names, otherwiſe it is too incer⸗ 
tan. One was indicked, fo2 that he lerving upon ſuch a Gꝛand 
Enqueff, did reveal the Secrets of the King and himſelf; It was 
reſoived to be fll, becauſe not expꝛeſſed what Secrets. Moor 451. 
and of this Opinion was the Court in n Ante 97. 25 

IETIO!: 
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Pierſon ver ſis Ridge. 
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IN Replevin; the Defendant made Conutance ag Bailiff to a Lom g. 
Torta Banoz, doe had à Court Leet by Preſcription, and laid + eb. 227 
-a Cuſtom fo? ſuch a Cowonſhip to ſend one to be ſwoꝛn Conſtable 739, 743. 
there, which not being done, a Fins was let, and this-Diſtreſs 

[taken fo2 it. Upon which it was demurred; Becauſe no Cuſtom | 
was alledged to warrant the Diſtrels: Foz tho ot common/Right 

à Diſtreſs'map-be taken*fo2 a Fine ina Court Leet, that ts, where 

it is impoled toꝛ ſuch things as ute of common Right incident to 

its Jurisdiction, as fox Contempts, oꝛ the like : Yet where Cuſtom 

any enables them to ſet a Fine, it cannot be diſtrained fo2 without 

Cuſtom alſo. 11 Co. Godfrey 8 Cale: And to this Opinion vid the 

Court incline, Sed adyour natur. 


n ee eee e eee, 

I een ee! enn nen i 

Wo Ackions of Accompt were removed into this Court by 1, __. 

I. Habeas Corpus, and Special Bail put in. And it was moved, 2 Keb. * 
That the Bail might be diſcharged, and Common Ball flled; be⸗ 

cauſe in an Accompt, Special Bail is not to be put in. But it was 

ſaid, That the Plaintiff had declared in one in an Action upon the 

Caſe, and ſo pꝛaped that the Bail might ſtand quoad that. 

Bult it was ruled, That the Bail ſhould be dilcharged; and it 

the Plaintiff would habe Special Ball, he muſt arreſt the Deken⸗ 

dant again in an Action upon the Cale. ens en 6251 


Doctor Lees Caſe. | 


- 
** q 


FO: Lee having Lands within the Level, was made an Ex- 0d. 282 
pendito2 by the Commiſſioners of Sewers; whereupon he ; Lev. 303. 

pꝛayed his CUrit of Paivilege in this Court; and it was granted. 

Foz the Regiſter is, Vir militans Deo non implicetur ſecularibus 

. and the ancient Law is, Quod Clerici non ponantur in 

Officia. F. N. B. Clergy-men are not to-ſerve in the Mars. 


JJC BO Wer I -- ia | 
So! to reverſe a Judgment in an Aſſumpſie, upon a Quantum 1 Mod. 25 
L. meruit fo2 divers things fold. ' FFF 
JJ̃t was alſigned fo? Erro, That the Declaration amongſt the reſt I Ley. 303. 
bas fo2 unum par Chirothecarum, and did not erpzeſs what ſoꝛt 

ok Gloves they were, which are of much different Paices, accow- 
ing to the different Leather they are made of. And Playter's Cale, 
5 Co. was cited, where Treſpaſs fo2 8 of his Filhes was 2 
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not good, becaule not aſcertained of what kind : Sed non alloca- 
tur. 
Another ok the things declated fo2 was una parcella fili, which 
| > as it was: (aft) was utterly; uncertain; and that was held to be 
naught... Tho it was (aid, an Aion was bzought to2 taking away 
Mat. Re unum cumulum Feenj, Anglice, a Rick of Hay, and not alledged 
5550 r. hom much it contamed; yet held good. ./But in Webb and Waſk- 
arn's Caſe an action was baought fo 0: Pair of Hangings, and 
i was adjudged: againft the Plainttff, fo2 the Incertaintṽꝛ. 
Jones contra; and cited a Caſe in this Court 24 Car. 1. Green 
and Green, in Trover fo2 fix parcels af end, and notinithſtanding 
the Incertainty the Plaintiff had Judgment. So in Trover fo; a 
Trunk de diverſis Veſtimentis, and d nat ſay-what Garments; 
and pet; held good. But admitting it ond not be good in Trover, 
pet it is well in this Action. Tis the common Courſe to declare 
fur Indebitatus pro mercimoniis, and never expꝛeſs what they are. 
And the Court were of Opinion, That the Plaintiff was to have 
— 2 koꝛ it 18 m Ation much of the ſame nature with an 
Indebitatus. 

And Twiſden mid, Where the Pzomile is to pay Quantum me. 
ruit, he knew not: why the Plaintiff might not declare upon an In- 
debitatus in a certain Sum, and that he might pꝛove the Uatue 
upon the Ebidenge; and if ſuch a Cale came to be tried before him, 
he would, have a Special Aerni found in it. 

The Court ſuid, Such an ancettain Deciaratian would þardly 
be good in Craver o: 1 — and held the Caſe ot the fic Bat 
cels to be ſtrange; and for the Trunky: that an ddton lies; fo: 
that the things contained in it were alle 2 but as matter of Ag: 
2 Saun. 74. gravation of Damages; 
2 Sid. 174, Vid. the Cale of Taylour and Wells, ante: Trover de decem 


Ke n. Poribns * nee PIs Ten Pair of Tuna 


Voliea 114. __ I”: 7 0 
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Ante boil Ja; Debe egal the Pele, and a. per Jiſcenc pleaded, the 
87. Caſe upon Special Mer dic was thus: The Inceſto2 made a 
I r Lex. 257. Feoffment of a Yano? to divers uſes, excepting two Cloſes fo; 
643, 667. the Life of the Feoffo2 only ; and whether thole two Cloſes did de 
719. f ſcend, was the Point rekerked to the Judgment of the Court. 
8 Bo And wag adjungen, That ther did deſcend, either faz that the 
Erteption was good; tho' the latter part ar the Sentence, (viz) 
tie the Lite of, dhe Feoffo2 only, was void, aud therefoze tu be re. 
| / et 1e . 2 en 0 700, becaule one-iutire 
"__ * Jen $338; 


und 3G um 3%; 304 30h 
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Pet they all agreed, that there was no Uſe limited of thoſe two 
Cloſes which were intended to be excepted; fo2 the Uſe was limited 
ok the Yano? exceptis præexceptis, which excluded the two Acres: | 
Fo2 altho' there were not ſufficient Moꝛds to except them, vet there Ante 78, 87: 
was enough to declare the Intention ok the Feoffoz to be ſo, 


Anonymus. 


N JudiXment fo? ereting ok a Cottage fo2 Habitation, contra 1 Mod. 295. 
Statut' 31 Eliz. cap 7. was quaſhed, becauſe it was not ſaid 2 Keb. 705. 
that any had inhabited in it; koꝛ tis no Dffence bekoꝛe; per Rains- 
ford & Moreton, cæteris abſentibu s. | 
1 3 r N 


* 
5 1 * ” _ 


— 


Termino Sancti Hillarii, Anno 2 2 & 2 3 Car. II. 
In Banco Regis. | 
Prohibition was prayed to a Suit koꝛ Tithes by the Parſon, . | | 
upon a Suggeſtion of a Modus paid to the Uicar, and that 25 719, 
the Uicaridge had time out ok mind been endowed. . „ 
Coleman moved fo a Conſultation, becauſe the Endowment of 


the Uicaridge was not p2oved by two TUitnefſes within ſix Months, 


accoding to the Statute. . 5 
But it was denied; fo2 that part of the Suggeſtion is not to 


be pꝛoved by Tlitneſſes, but only the Payment ol the Modus. And it 


was ſatd, Ik the Suggeſtion conſiſted of two parts, it was ſufficient 


to pꝛoduce one Witnels to the one, and another ta the other. Antesr. 


Dacon's Caſe. 


Fre was pꝛelented in the Court Leet fo2 refuſing the Office 2 $aun. 290. 

of Conſtable, and fined. = 
It was moved to quath it, becauſe it expꝛeſſed the Court to be 2 Keb. 73:. 

held infra unum menſem Sancti Michael' (viz.) 12 November, and 

lo the Day ſhewn above a Month after Michaelmas. And it is ne- 

ceſſary to ſet down the pꝛeciſe Dap, fo2 it may elſe be upon a Sun- 

day, and yet within a Month after Michaelmas; and fo? this cauſe 


the Court held, that it muſt be quathed, 
92 * pg Þ 2 - Ok Error 
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Error. 


N Ourlatory was ever, fv2 that the Proctamations — 
tetur ned to be ad Comitat' menm tent apud ſuch a place in 
Com prædict, and not ſaid, pro Comitatu : Fo2 anctentiy one 
Sheriff had two oz three Counties, and might hold the Court in 
one e County 1 another. — ns 
| | Cilthotp TIO ” 
2 Keb, 734- N Debt oh NE: the Plaintitf berlared, That he i iet the De 
fendant ſuch Land, anno 16 of the King quamdiu ambabus 
partibus placeret ; and that anno 16 the Defendant entered, and 
occupied it pro uno anno tunc proxime ſequent”; and becauſe the 
Bent was behind pro prædict' anno finit 18. he bꝛought the Action. 
Upon which it was demurred, 
Becaule the Rent is demanded f62 the Pear ending 18. and it is 
not ſhewn that the Defendant enjoyed the Land longer than anno 15. 
And in Debt fo2 Rent upon a Leaſe at Till, Occupation of the 
Tenant muſt be averred. | 
To which it was anſwered, 
That it is ſaid, Pro prædicto antio, which refers to the Pear 
mentioned befoze, which was_nert following the Leaſe, gud * 
n laid fimito anno 18. koꝛ ſo bo if was « ep then, © 971 
re 7 2 
And the Court ſaw, 11 wound be K- 4 a cv 
But being upon a Denmrter they woll 


; Anonymus. ng 


N Inbittment fo? nt perkoꝛming of an e of the mile 

of the Peace, concerning a Baffard- 

14 was moved to quah it, beraule it did not conclude contra pa- 

Poſte 111. cem. But it was held, that ought not to be, it being but fo? a 
Non-feaſance. 


An Indiament of Foxcible Entry was quiſhed, becauſe it allepged 
of FRY © to be leiſed and d poſſeſſed, and! Uncertacn which. 


=p 1 U Willaw. 


1 Lev. 308. 1 a Keptebli ho Orfendant avowed fo a Abt charge, and let 
_ 693, koꝛth, That the Platntiff granted a Rent to J. S. in Fee, who 
granted, bargained and old ft una cum arreragiis to him, and 
thewed the Indenture to be inrolled within ſix Months, virtute cujus, 

4 and 


. 200. 
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and the Statute of Uſes, he was ſeiſed, andfox a pear's Rent 
ſince the Alignment avowed. f 

The Plaintiff replies, anvtraverlvs the Gant of LS. pretitt, and 
found koꝛ the Avowant, and moved in Arreſt of Judgment by Jones. 

Firſt, That here is an impaſũ bla Aue, which compꝛehends as 
well the Gzant of the Arrears (which cannot be) as the Kent. 

Secondiy; Me intitles himſelf; by Bargain and Sale, and the 
Statute of Ales, and doth not ſhew that it was in Conſideration 
ol Money; and otherwiſe the Rent cannot paſs — Attoxey 
ment 3 Cro. 166. - 

But the Coart gabe Judgment fo the Ivowant. 8 

9s to the ürtt, The picading the Arrears to be granted is alta- 
gether voiv, and does no harm, in regard the Avowry 18 kxpꝛelly 

fo Rent Arcear alter the Grant. : 

And fo2 the ſecond, The Court held the pleading goed after a 
Uerdi# ; and it ſhatlbe intended, that Evidence was given of Ma- 
ney pald. As à OG2ant of a Reverfion pleaded, without Attom- 
ment; 02 a Gꝛant of a Rent, and not expꝛelled to be by Deed z vet 
a Gerdict wilt help thole defets. Hutton's Rep. 54. 

Note, Twiſden laid, TUhere a Man in pleading ſets fozth his 
Title by a Conveyance, in which are the woꝛds Give, Gzant, Re- 
teaſe, Confirm, Bargain, Sell, &. he muſt expreſs to W of 


_ he will ute it. 
Adams verſus Guy. 


Eg to reverſe a Judgment given in the Court at Briſtol, in . 
Debt againſt the Defendant as Executo2 to J. S. who declared 2 Keb. 5. 
upon a Mutuaſſet of him ſo much, becauſe Debt lies not againſt an 


Executoꝛ upon a ſimple Contrack. 
Sed non allocatur, He agreeing to the Action, and ſuffering : Sid. 333. 


Judgment to pals againſt him. 
Secondly; That he ſet fozth, that the Teſtato2 Mutuaſſet, which 


properly ſignifies ta lend and not to bozrow, and it ought to have 


been Mutuatus eſſet. 
But the Court affirmed the Judgment ; and held, that either 


might be expounded to bozrow. 


Anonymus. 


| M Adminiſtrato?2 ds Trover and Converſion, and decla⸗ Lev. 5 
red, That the Jnteſtate at the time of his Death was pol: 2 Keb. — 

ſeſted of divers Goods, and that after his Death, and befoze Ad- 
miniſtration committed, tin came to the Defendant's hands, who 
r them. 


Upon 


bh 
i 
s 
8 


1 
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Ante 92. 


,Cpon' Not Guilty:it was found fo2 the Defendant; and P2ayed 
that he might have Coſts; and the Court held that he ought to | 
— them, _ Converſion being ſince the Death of the Intoſtate, 

ITCH. THis. $3400 8 | UT 90039 aun 


Sir Thomas Pettuss Caſe. T 


: 3h 415, Je was moved to quaſh an Indlament ol Panſlaughter againg 


him, fo2 that it is ſaid to be taken coram Coronatoribus Comi. | 
tatus & Qivitatis Norwici, at Buckthorp in the County of the oy | z 
_"_ Juramentum hominum de Civitate Norwiciz ” N 
Whereas the Jury ought to have come from the County and | 
City of Norwich, fo2. they ſhall not be intended to be co-exiſtent, 
elpecially in an Indickment. 

As if the Caption of an Jndizment be at Dale, and the Jury 
come de Parochia de Dale, it is good cauſe to quaſh it; yet in 4 
Action they ſhould be intended the ſame : So it is ſufficient to put 
the County in the Margin ok the Declaration in an on; but not 
fo in an Indickment. 1 Cro. 

Again, By the Statute de Coronatoribus, the Jury ought to 
come from the four next ills. 

Ok the firſt Exception the Court doubted. 

But to. the ſecond Twiſden ſaid, Jt need not be returned upon 
the Indidkment, that the Jury came from the four next Mills. 

But they would not quaſh'the Indittment upon Motion, fo? they 
ſaid it was not their courſe to do ſo in caſe of Manſlaughter ; but 
ruled the Party to plead to it, tho' it was ſhelun he had been tried 


| at the Aﬀizes upon an Indidkment of TY fo 8 n n 


1 Lev. 1 
2 Keb. 738. 


742. 


and found Guilty of Yanſlaughter, 
The King verſus Clapham. 


by 


Mandamus was payed to the Low Preſident * Council 
ol the Marches, to admit Clapham to the Exetcile of the Of- 
dee of Deputy Secretary. 

And it was returned quod tempore receptionis brevig non fit 
conſritutus Deputatus. 

It was laid, That one which claimed to be Deputy, bis autho: 
rity being revocable, could not pꝛay a Mandamus. 

But to that it was anſwered, That the Mandamus was at the 
Suit of Mr. Win; and it ſet forth how he had the Dffice of Secre⸗ 
tary, exercend' per ſe vel ſufficientem Deputatum ſuum; and that they 
. * NE yas _ de n . his nn . 


g y 


. 5 And 
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- — it was refolved, "That the Mandamus way: well awarded, 
kon he had no!other 'remevy to have his Deputy: admitted. * gad 
_— it was ſaid, beiug an Officer belonging tothe Court, they 
to judge of his 5 and ſo haue power to refufe him; 
— 5 was anfwered to, and ſo relulden, That then they ought ta 
habe returnen, that he was inſufficient.” 

And it was alſo reſolved by all theCourt, That the Return being, 
that non fuit tempore receptionis' brevis Deputatus eonſtitutus, was 
naught; fo2 if he were made his Deputy betoze, the Return was 

true, unieſs. he made him his Deputy at the very infant ot the 
Receipt of ithe:TUrtr ; and * man rr 


ts nothing ran be plenden to them. 197 + £1 70. 
4 ; nh | 17 | 7 ring TR Mt ; | Hp 3 
A Ammnent foz fiot perten en Oe of the duties, f02 


N payment ok a Pods Rate. 
It was moved to quach it, becauſe it did not conclude, Contra Ante 0 


pacem: Sed non Mocatur, becauſe it was nor kot a Bae 
but a Non-felance. wht E 


* * - 


Hotſam verfir Target. 0123: 31-02 50; 


Ich. #2 Car. 4. Roc, 685. Debt upon a ond. wo? 
1 The Dekendant demands © er of the Condition, which 2 Keb. 716, 
ns te perfoꝛm an Award ; and lets koꝛth. Cha there were divers 714% 
Accompts, 8c. between J. S. 'Teftato2 of the Plaintiff, and the . 3? 
Defendant 3; and they ſubmitted all Controverſies'to the Award of 
'Cuch an one, and that He awarded, that the Plaintiff ſhould deliver 
certain Goods, of which the Teſtatoꝛ died poſſefled, to the Defen- 
dant; and that the Defendant ſhould pay unto the Plaintiff 2 20 1. 
And then lets foꝛth the Cuſtom of Foꝛeign Attachments in London; 
that if a Suit were commenced againff the Executoꝛ of any Perſon, 
any Debt which was due to the Teſtatoꝛ tempore mortis ſuæ might 
be attached; and then ſets fo2th accoꝛding to the common foxmn, 
how this 3201. was attached, &c. and averrs, that there were no 
other Controverſies, Differences oꝛ Matters between the Platn- 
tif and Defendant, but what concerned the Teffato? of the Plain⸗ 
tiff and him as his Exetutoꝛ only. 
The Plaintiff replies, That the Defendant had not pald the 
#= I. accoding to the Award, &c. upon which the Defendant 
emurred. 
And whether this Money was attachable as a Debt due to the 
Cetlatoꝛ — mortis ſuæ, was the Queſtion. 


Is 


. 
i 
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Hill. Anno 22 & 23 Car. II. in B. R. 


t was argued by Winnington, 'That it was. Fat it appears 


— 


hy the Averment, that it was awarded to be pam meerly upon the 


Eeilatoꝛs Accompt, and it is tut as it mere a:reducing:the-Teſia, 
tos Debt to n Certainty ; foꝛ an Award being na Recon oz Spe: 
cialty, will not alter the nature ol the Debt; ann that cleaciy it 
ſhould be Aﬀets in the Erecutoxz's Hands; and the Cuſtom of Lon 


don; was to have a liberal 'Confiruion; oo HH whe bt et 


* 


Perberton contra. It doth not appear, Chat there mas any 


Debt due to the, Teſtatoꝛ: There might be Covenant, an other 
Matters between them, which ſhall be rather intended than Debt, 


- as ſtrongeſt againſt the Plaintiff; if there were, the Nature of the 


E * 
C . P = 
„ * * 1 


I 7 
94 x 


Debt is altered; fo2 an Award may be pleaded in Bar to an Aion 
bzought upon the Oꝛiginal Debt. | 
Allo this muſt have been ſued fo2 in the Debet and Detinet, und 
not in the Detinet only; ſo it is not a reducing the Debt to a Cer: 
tainty ; as where an accompt is made upon Debts: by ſimple Con. 
tracts; oz where an Executoz gives time fo2 payment of a Pond 
due to the Teſtatoz; this is ſtill attachable. 1 Roll. 55 1. 


Pe denied it to be Aſſets. + It it were, the Adminiffrato? de bonis 


non night ſue fo2 it after the Executoꝛ s death, which clearly he 
could not do; and the Executoꝛ was chargeabie only in p2opoztion 
to the Debt extinguiſhcd, and not accowding to the Sum awarded, 
oꝛ at leaſt it could not be Aﬀets betoꝛe recovered: Ik it were Allets, 
it did not follow: tt ſhould be attachable-; for ik an Executoꝛ re: 
covers in Treſpaſs; fo2 taking away the Teſtatoꝛ gs Goods, the Da- 
mages ſhall be Aletg; pet they are not attachable: So Damages 
recovered upon Covenant made to the Teſtatoꝛ. 


He ſaſd, It would be very inconvenient that this 


eſtatoꝛ at the time of his Death, ſo no Authozity ta attach this 
Debt; and ik it were by Law attachable, the Command ought to 
% A 935i 


* 


* 2 * q 1 * ir 4 14 4 0 k ; 
- 
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The Court were all of Opinion, That this was not attach- 
able as the Teffatoz's Debt, fo2 then the Adminiſtrato2 de bonis 
non might ſue fo2 it. And they held it to be like the Caſes where 
the Executoꝛ takes Bond fo2 a Debt due to his Teſtatoꝛ, o2 where 
be ſells the Goods, the Money fo2 which they are ſold cannot 

be attached; and here the Award is made of this Sum, in Con⸗ 
ſideration of conveying to the Defendant the Goods of the Teſta⸗ 
tos, and releaſing of his Debts, which ſeems to be all one 2 8 the 


FE other Caſes. 


And > they gave Jud gment foꝛ * Plaintiff. 


ͤ« ET 4 : . ; 
* 


0 EE Paſchz, Anno 23 Car. II. 
la Banco Regis. 


Error. 
mak out of an inkeriour Court was reverſed, becauſe 
being by default the Enquiry of Damages was only by 
| two Jurozs, and Cuſtom alledged to warrant it. 
And it was reſolved by the Court, That there cannot be leſs 


Z than twelve, though the Writ of Enquiry ſaith only per Sacra- 


mentum proborum & legalium hominum, and not duodecim as in 
a Venire. 


Note, There were divers Recognizances taken befoze the Lopd 2 2 Keb. 750. 

4 Juſtice Kelynge ; who died befoze bis Hand was let to . C239, 
em. 1 : 
It was moved by Coleman, that they might be filed. —* 1 23 
But the Court ſafd a Certiorari muſt go to his Executoꝛs to 

rute them, and doubted whether they were compleat Recozds. 


Tk a Warrant of Attomey be given after the Continuance-vap, 
ta enter up a Judgment as of the Term pꝛeceding ; this may be 
well enough, if it be dated within the Term; but it cannot be fo, 1 Sid. 222 
if ſuch a CUarrant be given to conkels a Judgment nnn 


dated alter the Term. 


— Q | Anonymus 


— — — — 
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Anonymus. 


Mahibition was pꝛaped by one, who being a Churchwar⸗ 
1 den, was teridzed an Oath by the Court⸗Chriſttan, to pye. 
2 Keb. 771. ſont accowing to the Bilhop's Articles, which he refitſing to take, 
was excommunicated. | | l 
- Now, fo2 that ſome of the Articles enjoin to pꝛeſent Filthy Tat: 
Poſtea 127, Kers, Revilers and Common Sowers of Sevition amongſt Meigh⸗ 
bours, which were general Terms, and might be underllood tg 
compꝛehend things out of their Jurtsdi#ton, the Court conceived 
a Pzohibition ought to go as to them. 5 
But he ſhould have firſt pleaded there, quod non tenetur reſpon- 
dere ag to thoſe matters, and upon their Refuſal to have pꝛayed 
a Pꝛohibition. 


Elpicke verſus Acton. 
2 Saun. 74, N Ation ok Trover was bꝛought de diverſis Veſtimen- 


174. tis. 


Ante 7I, And held not to be good, becauſe not expꝛeſſed what kind of 
2 Kcb. 753, Garments. | 1 Ea 
767. © But 7 Jac. Emery's Cale, where Trover was bꝛought fo2 a Li: 
3 Gro. 837. Hatry of Books, and held to be good without expꝛeſüng what they 
O Sid. 174, were; becauſe to let down the particular Books, would make the 
T5 Recod too pꝛolix. Vid. 3 Cro. 164. and Pl. Com. where a Man 
pleaded that he was choſen Kaight of the Shire, per majorem nyme- 
rum, and held to be good. W R 
Barnard verſus Michel. POT. 


1 754, the Defendant obliged himſelf in the penalty of 40 . and ſet s fo2th 


700. 


what he will, yet Judgment ſhall not be given againſt him. 
Indeed if the Aﬀton had been bꝛoͤught upon a Bond conditioned 
fo2 the Perkoꝛmance of Covenants, and non eſt factum had been 
pleaded; no Beach needed to have been aligned: Foz then the 
Declaration is only upon the Vomp, without mentioning any thing 


dk the Condition. | 
Put 


* 
Fl 
fn j 


oo -- "OW OW I Lemme. 
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ut here the: VBꝛeuth of the Covenant is, as it were, a Condi⸗ 
* precedent, to entitle him to the Penalty; and here the de⸗ 
claring that be bꝛone the Covenants: without ſhewing which, oz 
how; is altogether inſuſcieut, though the Dekendant, who Pleads 
in the Nrgstive, might have pleaded non infregit conventiones. 
Vid. Raſtal's Entries 1520 Pl. Com. 5. A Precedent _ Ry = 


to this Caſe. * | 1 ie If =” 5 
But the Dyinion of; the Court inclined. = the Plaintif bere 
Sed r ny Vide, Poſtca 126. e my, ene” 62m! * 5 

ä . 91 y 2 cf Anonym. e an Fl 


{7d D * : 
. 1 * 


Mandaidus: was 1805 to the Eccleſiaſtical Court, ta fwear 2 Keb. 753. 
A two Church wardens eleftcd by the Pariſh, ſurmiſing that ſo | 
was the ** 1:lom in that place; but that the Biſhop's Officers hay 
reluſed o admit them, upon dane that * Parſon ought to 


L cf; one . — 
| Anand ii was granted. Vid. 2 Roll. 106, , 207. 3 Cro, 55, 555 


luch a CUrit granted. | 0 e 


"The Caſe of the City of London and Coates. | 

249 BY; 

JOates, who was impꝛiloned in Newgate by the Court or the EE 

Low” Mayoꝛ and Aldermen, brought an Habeas Corpus, and 
the Sheriffs returned, That the Cuſfom of the City was, That if 
any Freeman hath kozeſtalled any Fiſh, coming to any Parket 
within the City, and complaint made thereof to the Court ok Al⸗ 
derme and he appearing: there conkeſſing the ſame, and they oꝛ⸗ 
dalu that he ſhall deſiſt from ſuch Fozeſtalling, and he will not pꝛo⸗ 
mile to obey ; but declares in Court, That he will not obey their 
Oꝛder, That the Court there had time out of mind uſed to commit 
ſuch Freeman, until he ſignified to the (aid Court, that be would 

conf iin himſelk. 

Chen it is returned, That complaint was made ta the Caid 
Court, that this Coates had fozeſtalled a great number ok Lob- 
ſters; "whereupon they cauſed him to appear, which he did, and con- 
keſſed the ſame, and they oꝛdained, That he ſhould deſiſt from ſuch 
koꝛeſtalluing; but he laid obſtinately and in Contempt at the 
Court, That he would not obey their Oꝛder 3 whereupon they com⸗ 
mitted him to Newgate, until he ſhould ſigniſis ta the Court, that 
— 3 confozn himlelf, 'O2 otherwile * minen by whe courſe 

aw. $4; { 3G * 

The Return being filed, #60 r 

It was moved by the Attomey General, That it was inſuffict- 
ent; f02 a Cuſtom to commit a Man fo2 fozeffalling ts void, 


and TOR Difence was always bailable, aud ſo it appears by the 
Q 2 | Regiſter ; 
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Regiſter z But here the Commitment. is to remain in Priſon, with 
out Batl oz Wainpaiſe. 

Alo the Commitment is upon a Complaint without Dath, which 
not to be; neither ought they to extoꝛt a Pꝛomiſe tom him, 


to obſerve their Oper, admitting it to be legal; fo; an Dath cat: 


trot be impoſed upon a Mam to keep the Law. 

Beſides, The Cuſtom is abſurd, to commit a Man to Paifon 
until he ſubmits to the Court; whereas a Man in Pulon cannot 
tome into Court to make ſuch Submifton ; and then fuppoſe they 
will keep no Court, muff a Yan lie in Piſon whilſt they do? 

Then the Cuffom, as it is lam, reſerves the Diſcharge of him 
only to themſelves ; tho it is ſaid, o2 by due Courſe of Law. 

This Jmpiiſonment looks in the Fate of Magna Charta, which 


faith, nullus liber homo impriſonetur, &c.. In all Offences finable, 


the Jmpaiſonment is only to be until the Fine is paid; if the Fine 

— there is to be no Impꝛilonment at all, and ſo reſolvey 
fn Parliament. Br. tit. Impriſonment. 100. 

To this it was-anſwered-by Jones on the other fine, That the 
Impziſonment in this Cale was not fo2 Fozeſtalling, but foz the 
Contempt to the Court. 1 
It is returned, That he confeſſed the Faf#, and yet declared that 
he would not conkoꝛm himſelf to the Oꝛder of the Court; the Pꝛo⸗ 
ceeving'ts very mild, not ta puniſh foz an Offence unleſs com- 


mttted after an Admonition in Court. It is imptied in the 


1 Mod. 10. 
x Sid. 287. 


Cuſtom, That he may be delivered by due courſe of Lam; it is ſuf: 
ficient to erpieſs that in the Commitment, and ſo it is. 
Alo he cannot be pꝛejudiced by the deferring of Courts, fo? the 


Cuſtom is returned to keep the Court of Aidermen tivice a 


Jt ts not that he ſhall come in Perſon and ſubmit to the Court, 


but that he ſhall ſignifie his Conkonnity to the Court, which may 


be dane by Letter oz Meſſage; and it is returned, That he did not 
by any means ſubmit himſelf. 

Twiſden. The Cuſtom doth not here come in Queſtion. The 
Commitment is returned ta be fo2 a Contempt to the Court; Jt 
muſk be allowed they have ſich Power, fo2 they are a Court of 
Recow. Langham was committed fo2 refuſing to take the Dath 
uſually adminiftred to Sheriffs ; and reſolved to be good, becauſe 
it concerned the Government. The City hath the Regulation of 
Trade, and Owers made by them that one Man ſhould not uſt 
the Sign of another, and fo2 niftinguihing Trades, (viz.) That a 
Plaiſterer ſhould not ule the Trade of a Buicklayer, and ſuch like, 
have been allowed. 

Wherefoze the Court remandey the Puloner, he momiſing to 
make Submimon at the next Court, and the Sheriff pꝛomiſing he | 
Hold be diſcharged K Phillip 

Ui 
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_ Phillips verſus Kingſton. . 


III. 22 & 23 Car. a. In an Action of Slander the words were, 
I He hath broke three or four of his Father's Ribs, of which 
he ſhortly after died; and I will complain to a Juſtice of him: He 
may be hang d for the Murder altho it were done twenty years 


ſince. „ nene 1 WE. 76 f : 
After Qerdi# fo2 the Plaintiff, it was moved in Arreſt of Judg- 
ment, that he did this Þurt to his Father againſt his WH, as it 
might be intended ; and tho' the Defendanr ſain he mighr be 
hauged fo2 it, that is but his Judgment and Colleition thereupon. 
As jacob nnd Mills s Caſe, 2 Cro. 343. where'the Words were, 


Il hou haſt poiſoned Smith, and it ſhall coſt me an hundred pounds 


but 1 will have you hanged for it. And it was reſolved, That an 

Afton did not lie, becauſe it might be unwillingly done. Hob 6. Poltea 149. 

Allo it is not averred that the Father was dead, and that is 

neceſſarp; koz otherwiſe it ſhall be taken that he is alive, and then 

*tis no Slander ; and ſa is Yelverton 21 ànd Hob. 6. 8 . 
But the Court held, That the Plaintiff mult have his Judg- | Kch 72. 

ment; fo2 taking all the wozds together, the Defendant muff ne 

cellarily intend a murdzous Rilling ; and fo2 the not averring that 

he was dead, Twiſden ſaid, the later Opinions have all been, that 

this is not neceſſary ; and the Alon lies, unleſs it appears upon 

the Recoꝛd that the Party is alive. | Fe 


Anonymus. 


Nan Aﬀon fo2 Cows the Plaintiff declared, That he was a 2 Sun. 307 
Toollen⸗Dꝛaper; and the Defendant ſaid of him, You are a 1 Lev. 280 
cheating Fellow, and keep a falſe Book. Bo | 
After Uerdick fo2 the Blatntif it was movrd in Arreff of Judg⸗ 
ment, That the wozds might not be intended to relate to h 
Trade; fo they were capable of another Senſe, and there was no 
colloquium of his Trade. | | 5 
Sed non allocatur: Fo2 they muſt be intended of a Debt-Book 
which Shop-keepers keep, and to ſay ſuch an one keeps a falle 
Book, it is a great Slander to him in his Trade, Vid. 1 Cro. 


4038. 8 3 
I wiſden cited a Caſe, {There Roberts an Attozney bꝛought an 
Adion fo2 ſaying, Go tell the black Knave Roberts, That I will teach 
him, or any Attorney in England, to ſue out a Writ agatuſt me, 
and he had Judgment; fo2 it was as much as to cali him nabe 
Attomep. Hill. 22 & 23 Car. 2. Rot. 1422386. 


Methwin 
8 4 


11 8 Paſch. Anno 23 Car. II. in B. R. 
Methwin and the Hundred of Thiftleworth. 
1 MN Aﬀtion was bꝛought upon the Statute of Wintonn: 
Raym. pes The Defendants plcaded, That they made ÞHtie-and Cry, and 
2 Keb. 760. that within 40 Days they took one Dudley, which: was one of them 
2 42 * that did the Robbery, and had him in cuſtodvdꝛ. 


The Plaintiff replied, That n was not taten upon ther 


krech Purluit modo & forma. 


And upon this Jflue the Jury find a Special deri to this e. 
That the Hundred made Hue and Cry, and that Sir Joſeph 


 fetz 


Ach finding Dudley in the-preſence of Sir Philip Howard, a 
Juſtice ok the Peace of Weſtminſter, at his Houſe in Weſtminſter 
the ſand Sir Joſeph! being an Jnhabitant in the Þundzed of 


Thiſtleworth, charged Dudley with this Robbery befoze Sir Philip, 


PT momiſed he would appear at at the Seflions- 'at _ Old 
' Bailys- 4 g 


And whether this be turb a Taking as 18 put in zue, they.tr 
kerred to the Judgment of the Court. 

Jones fo2 the Plaintiff argued, That in this Caſe:there doth not 
appear-to be any Taking at all, but only a Difcourſe between 
Sir Joſeph Aſh and Sir Philip Howard. As admittiug the Jfſuc 


were, (uhether a Man were arreſted oz no? And it ſhould appea 


upon Evidence that one ſhouid come to the Sherit and declare, 


That he had a TUrit againſt ſuch a Man then pꝛelent; and upon 
this the Sheriff ſhould lay, J will take his wozd fo2 his Appearance 
this clearly could not be taken fo2 an Arreſt. 

Again, The Juue is, CUlhether he were taken, upon the fre 


Purſutt of the Þundzed-2-And it doth, not appear by the Gerdi 


that there was any Hue and Cry made this way, and it might be 


ceaſed befoꝛe this time: But it ſeems rather, that Dir Joſeph Aſh 


- found him by accident, 


But the Opinion of Hale Chief Juſlice, Taiſden, Rainsford 
and Moreton, was, That Judgment ought to be given fo? the 
Defendant t Fo2 the charging of Dudley with the Robbery in the 


pꝛeſence of a J uſtice of the. Peace was clearly a Taking within the 


Statute. 

Fo? being in the preſence, which the Law conflrues to be under 
the Power o2 Cuſtody, of the Magiſtrate, it would have been vain 
and impertinent to have laid hold of him; and it ſhall be intended, 
that this was upon frech Purlſuit: Foꝛ when the Ger dict refers ous 
ſpecial Point to the Judgment ol the our, . other matters we 
be intended. Poſtea 233. | | 


- w + + * 


And 
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and the Chief Juſtice faid, That if the Due and Cry was made 


towards one part of the County, aud an Inhabttant of the Þun- 


we appreberidey one of the Robbers tſthin another z pet this was 
e Welt The Statute, 


Hornſey ( Adminiſtrator of Jane Lane) 6255 Dimocke. 


YE Plaintiff, as Adminiſtratoꝛ of Jane Lane, bꝛought an 
Aſlumpſit, and declared, That he had foynerly depoſited ſuch 
x Sum in the Defendant's hands, koꝛ the uſe'vf the Jateſtate Jane 
Lane; in Conſideration whereof the Dekendant pꝛamiſed to the 
Plaintiff, that he would pay it her; oz if the died befoze 18 years 
152 Age, that he would pay it to her Exccutoꝛs: And ſhews, That 
ſhe died befoze 18, and that he had not paid it to the Plaintiff, ber 
9dminiſtratoz, licet ſæpius requiſitus. 
Upon non Aſſumpfit, a Uervitt was fo? the Plaintiff, | 
Jt was moved in arrett of Judgment, That thePlaintif bꝛought 


this Ackion as Adminiſfratoz, which ought to have been in his own Moor, 887. 


right; to? the Pꝛomiſe was made to him. 
"Sed non allocatur: Fo2 ff a Man names himſelf Erecuts? 02 


Admjaiſtratoz, and it appears that the Cauſe of Alton is in his own 


right, it ſhall be well enough, and he calling himſelf Executoz, &c. Hob. 288. 


is but Surpluſage. But here it ſeemeth Jane Lane might have 


bwught an Aflumpſit, becauſe ſhe was the Party to whom the gendloe in 
Kell. 277, 6. 


Money was to be paid. So it is good either way. 
It was further objecked, That it was not averred, that the 


Dekendant did not pay the Money to Jane Lane during her 


Life. 
Sed non allocatur : Foz tis aided by the Uerdi#. As the Chief 


Juſtice ſaid a Cale was adjudged, where an Aſſumpſit was bzought 

upon a P2omtſe to pay Money to two oz either of them; and de- 

| cared that the Money was not pald to the two, and not ſaid, 92 
"_ of them; yet reſolved to be good after Uerdie, | 


Matthews verſus Croſſe. 


| made in the. Pariſh of St. Mary Underſhaft, London, he let 
an Houſe to the Defendant, ſituate in parvo Turris monte, reſery- 


ing lo much Rent, &c. 
The Dekendant pleads, That before the Rent incurred, the 


Plaintiff entzed into a certain Room of the ſatd Houſe, apud 


| parvum Turris montem prædict', and ſo ſuſpended his Rent, upon 
which it was demurred. 


And 


1 


N Debt ſo? Rent the Plaintiff declared, That by an Indenture 2 Keb 762; 


ö 
f 
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And it was ſhewn foꝛ Cauſe, That no Place was alledged where 
the Entry was, but ſaid to be at Little Tower-Hill, which cannet 
be intended a Uill. And a Caſe was cited of an Judiament in this 
Court, of a Fai laid to be done at Whitehall, and quathed fo 
want of Place. And to this the Court inclined ; but the Batter 

was ended by Compꝛomiſe. | 


Anonymus. 


Pꝛohibition was pꝛaped to a Suit foz a Penſion in the 
Keb. 750. N Eccleſiaſtical Court, ſurmiſing that the Lands out of which 
it was demanded were Monaſtery Lands, which came to the King; 
and that he granted the Lands, &c. under which Gzant the Plain: 
tiff claims; and that he covenanted to diſcharge the ſaid Lands 
of all Penſions, &c. and this upon the Statute of 34 H. 8. cap. 19. 
which appoints the Suit to be fo2 Penſions in ſuch Caſes in the 
Court of Augmentattons, and not elſewhere. 
But the Court would not grant it, until the Letters Patents 
of Diſcharge were pꝛoduced, being a matter of Reco2d. 
NEE... re the Surmile is of matter of Fa, it is ſufficient to 
ggeſt it. 5 
And it was ſaid by the Court, That Penſions, whether by Pre 
Ante 3. ( ctiption oꝛ otherwiſe, might be ſued fo? in the Eccleſiaſtical Court; 
1 Mod. 218. but if by P2eſcription, then there was alſo Remedy at the Com 


Poſtea 265, mon Law. F. N. B. 50. 1 Cro. 675. | 
274, 335 | | 
Davis verſus Wright & al. 


. 


„len, JP 22 6 23 Car. 2. Rot. 7or. Jn an Afſumpſir the Plaintif 
2 Keb. 744, declared, That his Father gave him by his Mill 3 1. per 


758. annum during his Life, and that he was about to ſue foz it; and 


that the Defendants being Executoꝛs to the Father, in Conſide- 
tation that the Plaintiff would fozbear to commence a Suit again 
them fo2 it, p2omiſed to pay him. 
The Defendants plead, That the Teſfatoz was indebted in di 
bers Sums, and ultra to pay them they had no Aﬀets. 
To this the Plaintiff demurred; fo2 that by this Pꝛomiſe the 
FI | Defendants have made it their pꝛoper Debt. | 
Yew. 8 ” by But it was laid on the other ſide, That if there were no Aſſets 
184. there was no cauſe fo2 the Plaintiff to have commenced a Suit: 
Poftea 159. And to ſfay a cauſeleſs Suit can be no Conſideration, as the Caſe 
of Smith and Jones, 2 Cro. 257. where one having married an 
Executrix, after her deceaſe pꝛomiſed J. S. that if he would fo2bear 
a Suit againſt him ko a Legacy, he would pay it. 
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| It was held to be a void P2omiſe, being in no wiſe liable to be 
ſued after the Death of his Wife: And the Opinion ok my Loꝛd 
Coke, 9 Rep. 9.4. in Bane's Cale is, That an Exetutoꝛ ſhall not be 
charged with ſuch Pꝛomiſe, unleſs he hath Aﬀets. 

But the Court reſolved for the Plaintiff : Fo2 it is not material 


whether the Defendants had Aſſets oꝛ not at the time of the JÞ2o- 


mile; fo2 by the P2zomiſe they cauſed the Plaintiff to deſiſt, who 
peradventure at that time was pꝛepared to pꝛove Allets ; and tely- 
ing upon ſuch Pꝛomiſe might be much to his pꝛejudice, if he could 
not afterwards recover upon it. 

But the Chief Juſtice ſaid, Jf it had appeared upon the Decle- 
ration that there were no Aſſets, the AD by ſhewtng that 
FO W bis Afton. 


Vere verſus Smith. 


in Debt upon au Obligation. 


2 Keb. 761, 


The Condition recited, That the Ocefendant ſerved the Plain- 779, = 


= as a Bꝛewer 's Clerk, and that if he perkonned ſuch Covenants, 
C 

The Defendant pleads, performavit omnia. 

The Plaintiff replies, That one ot the Covenants was to give 
the Platutiff a true Accompt of all ſuch Moneys as the Defendant 
ſhould receive, &c. whenſoever he ſhould be thereunto requeffed ; 
and alledged, That zo l. came to his Hands, and that he requeſted 
him to give an Accomptof it, which he refuſed to do. 
The Defendant rejoins, confefſing the Receipt of the ſaid 29o- 
| ney, but faith, That befoze Requeſt made by the Plaintiff, he laid 
ib up in the Plaintitf 's Warehouſe, and that certain Malefaio2s (to 
| the Defendant unknown) ſtole it away, & hoc paratus eſt verificare. 
And to this the Plaintiff demurs generally. 

And Jones argued, That the matter contained in the Rejoinder 
was. a Departure from the Bar, fo2-4t doth not amount to an Ac- 
{ Lompt, but rather an Excuſe oz Dilcharge of himſelf, why he 
Hould not accompt. 

Again, he ought not to have averred his Piea, but to have con⸗ 
cluded to the Country: Fo? the Plaintiff in his Replication ha- 
Ling alledged, Tbat he gave no Accompt, and the Defendant in 
| his Kejoinder letting koꝛth, That he did give an Accompt, there 

is an Iſſue joined: wherefoze it-ought to have been concluded, & de 
hoc ponit fe ſuper Patriam. | 
Bult theke Matters were over-ruled, 

Foz as to the firſt, the Court held it no Departure, tut a Fo?- 
| tification of the Var; _ * chat he was robbed, is a giving 

An ann TEST | 


R ; Aud 


| 
: 


1 
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2 Keb. 76 
775 788 45 


765. 


2 Keb. 757, 


And as to the ſecond, the Concluſion is pꝛoper; becauſe the the 
Defendant alledges new Hatter, and thetefoze ought to give the 
Plaintiff liberty to come in with a Surrejoinder and anſwer to it; 
fo2 he doth not only ſay, that he gave an Accompt, but ſets foxth 
the ſpecial Matter how. 

_ Wiherefoze the Court gave Judgment f02 the Defendant. 


' Note, A Clerk of the Court muſt appear de die in diem tu any Mat: 
ters againſt him on the Crown-ſide, as well as on the Plea- ine.” 


Keynell ver ſas Heale. 


N Inkozmation was bꝛought upon the new Statute againf 
Conventicles ; fo2 that the Dekendant being a Juſtice of the 
Peace in Devonſhire, and Complaint being made to him by Rey- 
nell of a Conventicle, he refuſed to go co the place to ſuppꝛeſs it; 
and lets fozth thꝛee Dmiſſions of that kind, and that the Dtatute 
- enats, That a Juſtice of Peace, for every ſuch Neglect of doing 
his Duty, | ſhall forfeir 100 |. the one Moiety to the King, the other 
to the Informer; & unde aclio accrevit koꝛ 10 l. to the King and 
himlelk. 
Che Dekendant pleads non debet the ſaid 18 1 to the Inkoꝛmer, 
nec aliquam inde parcellam, & de hoc ponit ſe ſuper Patriam, & 
prædict Reynell ſimilite. 

And upon this Jſſue Gerdi was given fo2 the Jnfozmer. - 

Jones moved in Atreſt of Judgment, That he conceived there 
were no TUo2ds in the At to oblige the Juſtice of the Peace upon 
fuch Infomation, to go in Perſon to the Place where ſuch Meeting 
bbs a tis not (aid here, that he refuſed to grant a Warrant, 0! 
the like. 

But he did not much inſiſt upon that, but moved that the Iſſue 
was not well joined; fo2 it is oniy between the Tnfozner and the 
Dekendant, .andſo the Plea is quod non deber to the Jnfomer, and 
no mention of the King; whereas the Aﬀton is qui tam, and the 
At gives the Boiety of the Penalty to the King. 

The Court ſaid nothing to the firſl matter, but held clearly that 
the J . Wäg n. and 1 e Aa 3 cught tobr 
AIVarve | 


55 Pollexſen and Aſkford Verſus Criſpin. 


1s 22 & 23 Car. 2, Rot. 225. The Plaintiffs brought Tre 
paſs, Quare piſces ſuos cepit in ſeparali Piſcaria. 

Upon Not Guilty pleaded, and Gerdic fo2 the Plaintiffs, it was 
moved in Arreſt of Judgment, That the Plaintiffs ought not to have 


* them Piſces ſuos, unleſs they had been in a Trunk oꝛ Pond: 


* | Fo 


* 1 * 
. 
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© Fo? there is no moze P2operty in Fiſhes in a ſeveral Piſcary, than 
in a kree Piſcary. - „ „ 
In an Action koz taking of Conies in a Warren, he ſhall not lay 530 34, b. 
Cuniculos ſuos; and this is ſuch a Default as the Uerdi# chall not 5 N. B. 192, 
aid. Sed non allocatur. 1 85 3 
Fo; the Chief Juſtice ſaid, It might be intended a Stew-Pond, * = 5”. 
which is a Man's ſeveral Piſcary ; and after a Gerdic the Court 
ſhall admit any Jntendment to make the Caſe good. _ | 
and Twiſden Cited a Caſe which was in Treſpaſs ; Quare Pha- Raym. 16. 
ſianos ſuos cepit, and the Plaintiff had Judgment after Uerdi# ; fo? 
it ſhall be intended they were dead Pheaſants. - And the Caſe of 
Child and Greenhill, 3 Cro. 553: is the ſame with this. | 
But the Court held, That it had been good upon a Demurrer, Jones 440. 
by reaſon of the local Pꝛoperty; and ſo is the Regiſter. 


Hoskins ver ſus Robbins. 


FIT IX" 
— 
* 


In Replevin the Defendant avowed fo2 Damage feaſant. Poe 163. 


The Plaintiff replies and ſaith, That the place Where is par- 2Saund.324. 


cel of the Maſte of ſuch a Manoꝛ, within which Wano? there are Fog T4- 
Coppholds vemiſable time out ofmind ; and that the Copyholders 32 
have had time out mind the ſole Feeding of the ſaid Maſte; and — 
that J. S. being a Coppholder of the ſaid Manor, licenced him to 2 — 
put in his Cattel. 55 Fo 4 
4 3 traverſes the Pꝛeſcription, and it was foundfo? 2 Cra 256. 
Levinz moved in Arreſt of Judgment, that Pꝛeſcription to have 

the ſole Feeding, whereby the Loꝛd ſhall be excluded from all the 

benefit of his Soil, is not allowable; and the Lozd cannot in this 

tale ever make any p2ofit of the Mines, foꝛ he map not dig. 

'Tis true, a Pꝛeſcription may be to have the lole Feeding from 

ſuch a Dap; fo2 there the Owner hath his time alſo. | 

Again, healledges a Cuſtom of Demiſing Copyholds, any doth 

not ſay foꝛ what Eftate, neither doth he name any Copyholders ; 
2 he ſhould have averred, That the Beaſfs were levant and cou· 

nant. 6 1 11 . of 
| One preſcribed to have omnes Spinas, per laid them to be ſpent 

in a certain Houſe. And the Cerdit ſhall not help the Defef, as 
this Caſe is; but if the Copyholder had pleaded ſo Himſelf, it 
ſhould : Fo2 after a Uerdift it is intended they were levant and 
. 37 but that cannot be in caſe of a Stranger juſtifying by 
he took another Exception alſo, That a Licence was pleaded 
ee, and not ſhewn to be by Deed, as it appears it ought to be. 
2 Cro. 577. A | 9 


R 2 | | Ads 


"J i! 
f \ : 
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As to the firſt it was anſwered, That this Pꝛeſcription did no not 
take all the p2ofit from the Owner of the Soil, fo? there might be 


Trees and Buſhes growing ; and if any one thould dig the Soil 


Velv. 18. 


Ante 25. 
Poſtea 163, 


165. 


2 Keb. 759. 
767. 


delivered their ptr fons — that the Gerdick ſhould ſtand. 


and diſcover Mines, the Low would recover Damage tn reſpett of 
the Mines. Such an Intereſt as this mighr commence by Grant, 
and therekoze lies in Pycſcription. The lame Opinion might be 
made anainſt the ſole Feeding fo2 ſome part of the Pear; foz thy 
P2operty of the Soil remains in the Lozd at that time aiſo, when 
the Pyofit is divided from him, and it may be as well allowed fo 
a longer as a ſhozter time; this is no moze than the Herbage 0 
Ueſture of the Land. And Preſcrivt! on to dig Turks cuts as dee * 
ron the Pꝛolits, and yet that may be in one, and the Soll in ano 

„ 

As to the ſecond, It is not neevful to che fo? what Effates the 
Copyholds have been demiſed ; fo? it is not laid by way of Je: 
ſcription in them (fo2 then it would be tnatetfal to ſhew that they 
had ſuch Eſtates, as might ſuppoꝛt a Pꝛeſcription) but as a Cuſtom 


in the Manoz ; and to have named them would have made a Re: 


ptignancy, (viz.) that ſuch particular Copyholders had the ſoic 
Feeding time out of mind. 3 Cro. 311. 

Neither is it needtul to alledge, That the Beaſts were levant and 
couchant, in regard that he claims the fole Feeding; which may 
therefoze be with what Beats He pleaſeth. 

And it is not needful, Thot the Licence ſhould in this Caſe be by 
Deed; fv2 itpaſſethno Intereſt, and ſerves but foꝛ an Excule ok the 
Treſpaſs: ; find tis fo2 no certain time, but only pro hac vice. 

The Opinion of the Court inclined dor _ Pine: Sed _ 
natur, Vie poſtea 165. FOE 3 


The Duke of Richmond ro. Wiſe Act 


* an Ejeament the Parties had a Triat at Bar, and a Aerni 
foz the Plaintiff. 1 

Che Court were moved to let afive this Uerdi#, port an an 
davit made of theſe Miſdemeano2s in the Jury, (viz) That they 
had Bottles of Tine bꝛought them befoze they had given ther 
QUerdi#, which were put in a Bill together with {line and other 
things, which were eat and dzunk by the Servants ok the Jury, 
and the Tipſtaffs' that attended them at the Tavern where they 
were conſulting theit Aerditt. N 

That this Bill (after the Uerdit given) was paid by the Plain 
tiff's Solicitoꝛ; and that after they had given up their 1Izivy Uer- 
vil, they were treated at the Tavern by . err 8 Solititos, 
befoze their affirmance of it in Court. 

Cotinſel being heard on both ſides, a8 ta theſe matters, the Court 


They 


— — 


——— 
. 
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They ſaid they were not upon a diſcretionary ſetting aũde of the 
Uerdia, as when the Jury goes againſt Evidence; but whethe 
theſe miſcarriages ſhall avold it in point of Law. | 

They all agreed, That if the Jury cat oz dzank at the Charge 
* of the Party ko: whom they find the Uerdi#, it dilannuls the 

 Uerdi; but here it doth not appear, that the TUine they dꝛank 
was had by the ozder of the Plaintitf, o2 any Agent fo2 him. 
. 'Tis true, in regard his Solicitoꝛ patd faz it afterwards, it doth 
induce a Pꝛeſumption that he beſpoke it; but that again is extenu⸗ 
ated by its being put info a Bill with other things that were al⸗ 
lowible and ik the Gerdick ſhould be quached fo2 this Cauſe, it 
muſt be entred upon the Roll, that it was fo2 d2tnkingat the Platn- 
- charge, and it is not pꝛoved, that this Mine was p2ovided by 

im. 1 | | | 

And as to the-other matter, That they received a Treat from 
the Plaintiff after their Pꝛiby Uerdit given, and befo2e it was gi⸗ 
ven up in Court, that ſhall not avoid their Uerdix#, 

But if the Defendant had treated them, and they had changed 
their Cerdit, as they might have done in Court, it ſhould then 
have been void. Co. Lit. 227. b. Ik after the Ji be agreed on 
their Uerdf#,- (which the Chief Juſtice ſaid. mu} he intended, 
ſuch an Agreement as hath the ſignature ok the Court put upon 
it, viz. A Pdivy Uervit) they eat and dank at the Charge of 
him foz whom they do paſs it, it ſhall not avoid the Gerdi; 
and ik it ſhould, the Court (aid moſt Gerdicks given at the Amzes 
would be vold; fo2 there tis uſual fo2the Jury to receive a Collati⸗ 
on after their Pꝛivy Uerdi# given, from him fo! wham they ind. 
But lich ]Paitfce ought not to be, and if any of the Parties, their 
Ittomieys o2 Solititoꝛs.ſpeak any thing tothe Jury, befo2e they are 
agreed relating to the Cauſe, (viz.) Thar it is a clear Cauſe; or 
I hope you will find for ſuch an one, 02 the like, and they find ac- 
codingly, it ſhall avoid the Uerdif ; but it TUo2ds of Salutation, 
02 the like, paſs between them; (as was endeavoured to be pꝛoved 
in this Caſe). they ſhall not. Alſo if after they Depart from the 
Var, any matter of Evidence be given them, as Depoſitions oz 
the like, tho the Jury ſweat they never looked on them, pet that 
thalt quaſh their Gerdick. But they all held in this Caſe, That 
though there was great matter of Suſpicion, yet there was not 
matter of clear P2oof (as there ought to be) ſifficient to diſaffnul 
this Uerdif# ; but they ſald it was a great Mildemeanour in the 
Jury, fo2 which they ought to be fined, and that the Plaintiff's 
Solicitoꝛ had carried himſelf with much blame and indiſcretion ; 
and the two Tipſtaffs which attended the Jury, fo2 that they were 
not moze careful, but connived at theſe matters, were fined, the 
ons 40 Shillings, (who appeared to be moſt in kault) and the other 


20 Shillings. | 
1 p Barnard 


I Cro. 6 6. 


126 Paſch. Anno 23 Car. II. in BR. 


Barnard verſus Michel. 
Het. 114, Ha 2.2 &23 Car. 2. Rot. 865. The Caſe was moved again, 
0 


— — q. — — — DO — — — ds... 
= xodle _ 8 — 
* 


and by the Opinion of all the Court, Judgment was given 
2 the Plaintiff, being after a Uerdif. 

Foz though the pleading , That he bꝛole all the Covenants 
would = have been good upon a Demurrer, as they ſatd, fo two 

alons. 

Firſt, Foz that it would have been double, in regard that the 

each of any one of them would have intitled the Plaintiff to the 
Penalty, 
- Secondly, Foz that ſome of the Covenants were ſuch as he 
_ ought to have afligned a ſpecial Beach upon, that it might habe 
been in the Judgment of the Court, pet now the Uerdit hath ain: 
ed thele Defets. 


pellow verſus Ki ngsford. 


2 Ley. 1. Nan Axion of Debt ſur ! Eſtatute 2 E. 6. fo2 not ſetting out of 
2Keb.756. } Tithes. After Verdict fo2 the Plaintiff it was moved in gr: 
reſt of Judgment, | 
* 2Cro. That the Lands out of which the Tithes were demanded, were 
Felr. 63. {hewn in the Declaration to ite in two Pariſhes; ſo that the Plain. 
kiff ought to have made ſeveral Titles, andalſo to have ſhewn: hon 
the Tithes ſhould have been let out upon the Land, (viz.) bow much 
in one Pariſh, and how much in the other. 
But it was held to be well enough; fo2 this Aion is but in the 
E i Treſpaſs, and to puniſh the — in not — on 


Anonymus. 62h 


Nan Infoꝛmation upon the Statute of Alury. After Gerdi at 
the Aſlizes fo2 the King, it was moved in Arreſt of Judgment, 
That the Venite was not well awarded, fo2 it was entred ideo 
ven r ; whereas it chould have been unn eſt Vice 
comiti, &c. 
The Court commanded to ſearch Precevents, and ers a 
that they were gensrally ſ * 


2jKeb. 761, 
763. 


2 1 a 


1 1 Anonymus 
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Anonymus. 


| 4 Pꝛohibition was pꝛaye d on the behalf ofa Church: warden, to Antca 13. 
the Eccleſiaſtical Court, fo2 that they tendered him an Oath 
upon theſe Articles following. 

| Firff, whether any Perſon within his Parish hath encroached 
upon the Church⸗ yard? 

© Second'y, Whether any IDerſon within his Pariſh were an Adul⸗ 
terer, 02 filthy Talker, Sower ok Sedition, Fackion, oz Dilcoꝛd 
| amongſt their Meighbours? | 

© Thirdly, Whether there were any which did not reſort to their 
Par iſh⸗ Church, receive the Sacraments, &c. 

It was laid to the firſt of theſe, That it concerned Matter of 
+ Freehold. But this was over-ruled, foꝛ they may take not ce of 
Encroachments upon the Church: yard, 

Ind to the ſecond, Sowing of Sedition amongſt Neighbours 
is inqutrable in the Lect, and the Biſhop's Court hath nothing to 
do with it. Belides, this Dath would obige him to charge him: 
| (elf criminally; for it is whether any Perſon within the Pariſh, 
| &c. ſo that himſelk is included, 3 

And as to the Sowing of Diſcozd, the Court held it div not be- Ante 114. 
long to them. 

But they held, That the general words would not extend to the 
Church ⸗ warden himſelf; but intended to relate only to the reſt of 
the Pariſh. 

But upon examination of the Matter it appeared, That the 
| Oath tendered was only in general words, (viz.) To make Pꝛeſen⸗ 
| tations accowing to the King's Ecclefiaſtical Law. And theſe Ar- 
| ticles were offered only by way of Direckion, & quaſi a Charge! 
ccyerefoze the Court denied the P2ohtbition, 


Anonymus. 


12 Replevit of Beaſts taken at D the Defendant pleads in Poſtca 2:5: 

I Abatement, That they were taken at another place; ablque hoc, 

| that they were taken at D. t pro Return' habend', He avows fo? 

Bent reſerved upon a Leaſe: The PPlaintiff replies, and traverſes 
the Leaſe, which ſhould not be; fo2 though the Defendant when Trin. 9 W. | 
he pleads ſuch a Plea in Abatement, muſt aiſo avow to have a Re⸗ in B. R. 

turn; pet the Plaintiff cannot anſwer to it, but mult take Jiſue up⸗ Cro. 895, 

| 9h the other Matter. 


Stir 
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Sir William Smith verſss Wheeler. 


2 466 by” Erroꝛ upon a Judgment in the Common Pleas in Ejeament, 
2 Keb. 564, 1 fo2the Reitozy of Hadnam in the County of Bucks, where tj: 
608, &. Juty found as to a third part of the Refory, the Oekendant Not 
1 Lev. 279. Guilty. | TY 
And to the other two parts, a Special Uerdit to this effect. 
That Simon Maine was poſſeſſed of the two parts of the Ry: 
#02p foꝛ 80 Pears, and in the Pear 1643. made by Jndenture an 
Aſſignment of them to Crook and Bleak upon theſe Truſts fol 
lowing, (viz.) In truſt for himſelf for Life, and after bis Deceaſe 
for the payment of his Debrs, and for the raiſing of ſeveral Sums to 
be paid to divers of his Kindred. Proviſo, That if he ſhall at the 
time of his Death leave a Child, or his Wife E»ſeizt, then that it 
ſhall be to ſuch Truſt and Uſe as he ſhall limit and appoint by his 
Will, and if he made no ſuch Appointment, then to be in Truſt for 
ſuch his Iſſue. Provided further, That if Simon Maine ſhould be 
minded, or willing at any time to make void the preſent Indenture, 
or to fruſtrate any Uſe or Truſt therein, or create any new, or to 
diſpoſe the Eſtate to any other Perſon, or any other way, and ſuch 
his purpoſe ſhall declare by Writing, under his Hand and Seal be. 
fore Witneſs, &c. that then, and thencefortli the Truſts therein, du 
or ſo many of them, &c. ſhould be void, &c. 0 
Then they find that in 1644 he had Jfſne a Son, and that he 
took the Pzofits thereof during his Liſe, and made ſeveral Leaſes 
of the Pꝛemiſſes, | F 
That the Aſlignees had no notice of this Truſt during his Life, 
and that after his Death one of them aſſented, and the other dil: 


They find that in 1648 he committed Trealon. and was thereof 


They find the Ad of 12 Car. nunc, cap. 30. whereby it is ena. 
ed, That all Manors, Lands, &c. Leaſes for years, &c. which be 
or any to his uſe, or in truſt for him had, 25 Mar. 1646. or at 
any time fince, ſhall ſtand and be forfeited, & c. and alſo all Rights 
and Conditions. &c. | | 

They find that the ſafd Simon Maine died in 1661, and that the 
King made a Grant to Sir William Smith the Plaintiff. 

It was adjudged fo2 Wheeler in the Common Pleas, Paſch. 20. 
Car. 2. by Tyrrel and Archer, who were then the only Judges i 
the Court; and Sir William Smith bzought a Writ.of Erro? in 
this Court, and after divers Arguments at the Bar, the Judgment 
was affirmed this Term, by the Opinion of the whole Court. 


Morctoi 


2, aa 8 
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| Moreton. J ſhall lay nothing to the marks of Fraud found in the 

Cerdift; koꝛ tho! at firſt the Connfel of the Plaintiff infiſted, That the 
Court ought thereupoi to adjudge the Settlement fraudulent ; vet 
it hath been ſince by rhem declined, wherekoze J ſhall! wave that. 


The matter is, Whether there be any thing kozkeited longer 


than the Life of Maine? | | 

Jt hath been objecked, That in regard Simon Maine hath a Power 
of altering the Truſts and diſpoſing of them otherwiſe, that this 
ſhouid amount to an implied Truft in him of the whole Terin ; but 
that cannot be, fo2 atter his Oeceale, the Truft is erprefly limi⸗ 
ted to others. | 

'Tis true, he had a Power of diſpoſing, but that was to be cre- 
cuted at Eleckion, and by ſuch Circumſtances as were indivfoualty 
pꝛiby to himſelf. i 

Foz it was to be done by his Till, according to the firff Pꝛoviſo; 
and by the ſecond, to be done by Writing under his Hand and Seal; 
o not like to Englefield g Caſe, in the 7 Co. 1 1. b. where the Power 
of Kevocation was to be executed by the tender of a Ring, which 
any one might do as well as the Party himſelf, 


But indeed this is the ſame caſe with the O. of Norfolk's, cited - Co. 12.0 
in the ſame Repo2t ; and the Statute of the 33 H. 8. of Foxfeittire 13. b. 


upon that Atrainder, was penned as amply as this of1z Car. and 


oor 307, 


| theCaſeof Warner and Harding,Larch 25. is very like this: W.Shel- „ 
ley enkeolfed divers to the uſe of Himſelf fo? Life, and afterwards Latch. 300, 


to divers others upon Condition, That if a Ring were deltvered 


107. 


dy the ſaid W. Shelley, declaring that he intended thoſe Uſes ſhould u, 


| be void, that then, &c. It was reſolved, That nothing was koz⸗ 
| feited, but during his Life, 
Rainsford. IJ ſhall ſpeak nothing to the Fraud, becauſe that is a 
pure matter of Fan, which is to be found by the Jury, and cannot 
in any Caſe be p2eſumed by the Court. | 3 
Jam ok Opinion, That the Judgment ought to be affirmed. 
The power ok altering the Truſts reſerved by the firſt Pꝛoviſo, is 
| inſeparable from the Perſon of Simon Maine, ko; it is to be by his 
(Will, In Moor 193. the Lozd Pager's Cale, it is refolved, That in⸗ 
ſeparable Powers are not koꝛfeited upon like TUowds as are tn this 
It, and ſo the ſecond P2oviſo limits to him a double Power, 
| Firff, Of revoking the old Triſſts; s 3 
| Secondly, Ok limiting new. But this is to be done byTUriting, 
| Under his Hand and Seal tn the p2cfence of two TAitnelles, fo the 
Perfoumance of this alſo is perſona. MO 
The D. of Norfolk's Cale is the very ſame, unleſs fo2 that it 
| was there under his proper Hand and Seal, and here under his 
| and and Seal, which certainly ts all one. 


D But 


Palm. 435: 
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But admitting this Power were kozkeited, vet it is not found that 
ever it was executed after it came to the King, which muſt be beloze 
any Eſtate could come to the King; therekoze in Engletic!d's Cale 
it was found, that a Ring was tendzed in the behalf of the Queen. 

And whereas it was objecked, That he had jus diſponendi, and 
therefoze might foꝛkeit, as a Man ſhall a Term which he hath in 
| right of his Mike, as Dame Hale's Caſe in Plowden is reiolvep; 7 
. anſwer, That here he hath not jus diſponendi, but rather poteſtatem 
[ diſponendi, but that is qualified, and to be executed by certain 
Rt Circumſfances, which mult be per foꝛmed to give it effect. | 
Twiſden. As to the Fraud, J cannot lee how the Jury could have 
. | found this a fraudulent Settlement, made to prevent a Fozfeiture 
h | | Lane47. egnafed by Parliament 20 years after, which ſurely couid not be 
1 without the Spirit of Pꝛophecy | 
„ Jam of the ſame Opinion, as to the matter, with my two Bzo⸗ 
thers, 

# That Simon Maine had only a Truſt in him during his own Life; 
[| and if he had bꝛought a Bill in Equity, he could have had the Eſtate 
[| executed no further, and therefoze can fozfeit no moze by this ad; 
" | and it is not always, that a Man that hath Power over Land, hath 
li | a Truſt, as we may ſee in Cranmer's Caſe, Dyer 308, 309. There 
i were as large UWows in the Act of his Attainder as here. 
| Indeed the Argument in Englefield's Caſe, 7 Co. rules thus; 
1 fo2 if a Truſt had been implied in the Power of Revocation, they 
needed to have argued, that it ſhould have been kozkeited as a Con: 
q dition; ſo the D. of Norfolk's Cale; fo2 tho'the woꝛd Ule is in that 
f Ack, and not Truſt as in this, yet it makes no difference, fo2 an 
Uſe was then the ſame with what a Truſt is nom; and tho' the 
wozd Power had been in this Ad, yet there ſhould have been no 
Foxfeitute in this Cale, becauſe the Execution of it is ſo perſonal 
and individual. 

Neither is there found, That ever there was any Execution, 
and at moſt the Fozfeiture could only be of what was in Simon 
Maine; neither can Smith execute it by vertue of his Grant from 
the King; fo2 the King's Patent conveys nothing by Implication, 
and ſhall never wozk to a double Jntent. 

Hale Chief Juſtice of the ſame Opinion. 

Flr, Crooke fs a good Leſſor, fo? the other Truſtee's diſagree: 
ment makes the Eſtate wholly his. 

Secondly, Fo2 the Circumſtances of Fraud, they are not ma: 
terial to be conſidered. Th 
Thirdly, The Truft ts whollp diſpoſed of after the Death of 5: 
mon Maine, ſo that he had nothing but during his Life. 


Fourth), 
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Fourthly, Then what is operated by the Attaitider > Why the 
Truſt during Lite is fozfeited, Vide the E. of Somerſer's Caſe, Hob. 
214. 2 Cro. 512. But then this Truſt muſt have been executed by 
the Court of Revenue. Tis true, the Ai doth not only give the 
Truſt, but the Term it ſelf to the King, that is, during the Life ot 
Simon Maine: lo that by this Aﬀ, ſo much of the Term is drawn 
out of the Truſtees, as ler ved the Trust which 8 M. had, but leaves 
the reſidue of the Term to ſerve the other Truſts; fo that the pol⸗ 
* ſibility of the Term returns to the Truſtees, after the Death of 
S8. M. and this appears by the body of the A#. f 
allo this appcars by the ſaving in the act. The fir ſaving, which 
faves all the Conveyances, made by the Feoffor befoze the 29 of 
| Sept. 1659, indeed might not help, becauſe Conveyances made 
to the (Wives, Childꝛen o2 Heirs, are therein ercepted. But there 
© the other Pꝛovilo ſaves the Right, Jntereff, &c. of alt Perſons 
* whatſoever, both in Law and Equity, not derived from the Offen- 
ders ſince 25 Mar. 1646. and therein the Jntcreft of Mike oz Chit- 
Dien, and all are ſaved; now this Eſfate was created bekoze, (viz.) 
1643. J come now to the Pꝛoviſo s. 8 8 
Che ürſt P2oviſo determines nothing till the time of Simon 
| Maine's Death; and conſequently this can reveß no more ta M. 
than he had before, Foꝛ the Condition is in Expeftatton till he haue a 
Don living at the time of his Death; why then, by this there 
| comes nothing to S. M. fo much as in point of Execution during 
| his Life: By his Will he might have limited new Uſes, but he made 
none; and 'tis perſonal: No other Man can make his (lil. 

Why then all ſtands as it did, and nothing is made void till the 
| time of his Death, and then all is immediately executed to the 

Son, by fo2ce of the firſt, Conveyance. But if the Pꝛovilo had 
been, That if S. M. had a Son, there all had revefted in d. M. and 
might have been kozkeited. | | 

The laſt Pro viſo doth not create a Truſt to him, fo2if he had not 
been attainted, the Truſt ſhould not have gone to his Erecutozs, 
Kc. Mo, it creates a perſonal Power of fetching back the fozmer, 
and declaring new Truſts, obſerving the Circumſtances ; upon the 
ſame reaſon that this Eſtate can be kozkeited, a bare Erecutoz, (J 
mean, without a Deviſe of the Reſidue) might tozeit his Etkate 
this is a Power, yea, and tis a manacled Power, it is a kind of 

Truſt that he may revoke. e.. | 
| TheD. of Norfolk's Caleis the ſame mith this: So Harding and 
Warner's Caſe which was-adjudged- in C. Banco, tha* there were 
there two to two, and it was confeſſed by the King's Artomey in 
Scaccario, and the King's Attoꝛney doth not uſe to confeſs Judg⸗ 
ment tn Caſes ofgreatBoment, without Conſultation ot the Judges. 
This Power was not, no2 could be paſſed to the King by general 
Wops of all Lands, &c. ns” &c. 3 Co. 2. a. b. much — 

| 2 | cou 
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could it paſs from the King, (if it could paſs at all) by genera] 
Wozds ; but J reſt upon this, | 

... Firſt, Thae it is a Power 02 kind of Truſt to revoke, but mn 
r ef #4; 4470 Ts 
| i Only; At leaſt not luch a Condition as is given to the 

Thirdly, Ik it were, it ought to have been executed by the lame 

means, as it ſhould have been by S. M. _ 

In Englefield's Caſe there was no Pꝛetence to have moze than ta 
execute the Condition; it ought here to have been executed in the 
Life of S. M. and ſo it appears to be done in Englefield's Cale, and 
Harding and Warner's Caſe, fo2 J cauſedthe Caſes to be ſearched, 

5 This is like the Cale ofthe Statutes of 15 R. 2. cap. 5. x R. 3. cap. i. 

„ 19 H. 7. cap. 1 5. Theſe Statutes give the ſame advantage to Lozds, dc. 

li where Perſons have Uſes in Lands reſpeitively, as if they had the 

[i beryLands; bur the Lows, &c. cannot thereby claim any greater 
þ Intereſt than the Ceſtui que uſes had reſpefively in the Ales. 
| Mou in this Caſe, the Body of the Ai and the Pꝛo vilo fetch back 
4 and ſave the Truſts koz all but S. M. As to the Execution fo? the 
f King's Debts it differs fo2 the Pꝛocels; fo2 they ever did, and do 
I run de terris de quibus illi aut aliquis ad eorum uſum, &c. 'Tis true, 
I in Sir Charles  Harton's Caſe it was reſolved, That the King's 
| Debt ſhould be executed upon Land wherein he had a Power of Re- 

vocation. Vide Chircon's Caſe, 11 Co. 92. And fo Judgment 


* 


| was affirmed per totam Curiam. 


— 
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Termino Sanctæ Trinitatis, Anno 23 Car. II. 
In Banco Regis 
nent ia Anonymus. 
u Det upon a Bond. After a Gerdi foz the Plaintiff, th 
Judgment was entred quod recuperet the Sum pro miſis & 
cuſtag* inſtead of pro debito præd'. But this was oꝛdered to 


be-amended, as the Default of the Clerk, tho in another Term; 
the Court having Power over their own Entries and Judgments: 


1 ee £31 Anonymus. 


8 


. 
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JP an Accompt it was held by the Court, That if a Man delivers 
Money to his Bailiff oz Fackoz, to lay aut fo? him in Commo⸗ 
dities, he cannot bzing an Aſſumpſit, but only his Adion of Ac⸗ 
compt. 2 Sgt ; E 

Foz the Chief Juſtice ſaid, Tbat he knew ſuch an Aﬀtfou once 
bꝛought, and the Jury that were to try the Cauſe infoxmed him, 
That if they ſhould examine all the Accompts which were between 
the Plaintiff and Defendant, it would take up thꝛee oz four days 
time. So that it hath been Holden, that in ſuch caſe he ſheuld be 
duꝛtben to his pꝛoper Remedy, which is an Adion of Accompt; and 
tit map be the Factoꝛ hath laid out moꝛe Money than he received. 


Eat on verſes Barker. 


the 40 1. Penalty. . | 


Atter a Verdict fo2 the Plaintiff, it was moved by him, That he : 


might have his Coſts tax d him; fo2 where a Statute gives a cer- 
tain Penalty, if this be not paid upon Demand, he that ſues fo2 
it ſhall recover his Cofts and Damages; as North and Wingate g 
Caſe in the 3 Cro. 559. ts. | * 
But the Court held, That they ought not to be given in Actions 
Popular, whether the Fozfeiture be certain o2 not; but where a cer⸗ 
tain Penalty is given to the Party grieved, there he ſhall recover 
dis Coſts and Damages. 10 Co. 116. Vide poſtea 134, 135. 


Pollexfen verſas Pollexfen. 


IIa Prohibition; the Caſe was, That Henry Pollexfen died in: 2 ed. 768, 
| 778, 779. 
2 Lev. 6. 


teſtate. 5 | 
Andrew, his Bꝛother, gets Letters of Adminiſtration in the Inkeri⸗ 
Pne who pꝛetended to be the Mike of H. ſurmiſüng Bona notabi- 
lia, pꝛocured Adminiſtration from the Pꝛerogative Court. 
Andrew appeals to the Delegates, and dies. | | 
Henry, his Son and heir, comes in, and gets the Adminiſtration 


(committed in the Pꝛerogative Court) repealed, and hath Letters 


granted to himſelf. | E- | 
. Upon this the TUife pꝛayed a Pꝛohibition, ſuppoſing that the De- 
legates could not p2oceed after the Death of Andrew; but that their 


88. 
Poſtea 134, 


39 


Commiſtion was determined: Fo2 their Authozity is by that, ta 


pꝛoceed in a Caſe between ſuch Parties, one ok which is dead. © 
0 


1 an Arion upon the Statute of 17 Car. nune, fo2 reſiding in a 2 Keb. 781, 
glace where he had kozmerly kept a Conventicle, and demands 7 
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3 Co. 653, 
9 


et. 107. 


To which it is anſwered, That the Commiſſion is to hear and 
determine the Cauſe. And both in the Civil and Eccleſiaſtical Law, 
the Suit ſhall continue after the Death of either Party koꝛ thoſe which 
ſhall be concerned, as appears by the Biſhop of Carliſle 8 Cale, in 
2 Cro. 48 3. And in the xt Leonard 117 and 178, it is ſaid, That it 

one Party dies ante litis conteſtationem, then it ſhall abate; but it 
after, it is otherwiſe. And there are a number ok P2eeedents of this 
nature both in the Arches and Admiralty Courts, &c. And in this 
very Caſe Henry Pollexfen having obtained Adminiſtration de bonis 
non of his Uncle Andrew in the Country,the now Plaintiff got it ſe 
aſide by the Delegates, becauſe granted while an Appeal was de. 
pending, and that upon full debate befoze them, who would yet now 
ſuggeſt that the Appeal was determined by the Death of Andrew. 
The Court were of Opinion, That no Pꝛohibition was to be 
granted, and that the Delegates Authozity to pꝛoceed in that caſe 
continued, notwithſtanding the Death ol Andrew: Fo2 the Com: 
miſſion is to pꝛoceed in cauſa Adminiſtration', &c. una cum ſuis inci- 
dentibus vel annexisqualiter cunque, &c. ſummarie & juxta juris exigen 
tian. So that the Eccleſiaſtical Law is appointed to be their Rule, 


by the courſe of which a Suit doth not abate by the Death of the 


Parties. 1 | 75 . 

And Hale ſaid, The Appeal is to the King in Chancery, and it 
is by reaſon of his Oꝛiginal Jurisdition, and thereupon he grants 
a Commiſſion to hear it. Nom it he could hear it in Perſon, none 


could object but that he might determine the Cauſe after che Death 


Ante 133. 


of the Parties; and by the ſame Reaſon they may, to whom he hath 
delegated his Authozity, me OP 
But the Attozney: General coming in, and deſiring to be heard 


in it fo2 the Plaintiff, the Court gave further tim. 


Eaton verſus Barker. 


N Tb Caſe was now moved again upon rhe Statute, foz to⸗ 
ming to a Place where he had fozmerly pꝛeached in a Conven: 


ticle. - And exception was taken to the Declaration, | 


Fo? that it was not averred, That the Defendant was in Holy 
Dwers: Foz the Tozds of the Statute are, That if any one that 
hath been Parſon, Vicar, Lecturer, &c. or within Holy Orders; 
and have taken upon them to preach, &c. | 

- But to this it was anſwered, That there is another Clauſe in 


the Af, That all ſuch Perſons as ſhall cake upon them to preach, &c. 


which is general and extends to all Men, whether in Oꝛders oz no, 
which have been Pꝛeachers. And of that Opinlon were the Court. 


4 e | It 
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It was alſo objeffed, That there was no Averment : That the 
| Defendant was not rhere upon Summons, Subpœna, &c. fog if ſo; 
| then it is no Offence by the AF. 
To which it was anſwered, That if the Body of the Ad were, 
That all Perſons which ſhould reſozt to ſuch place, which were not 
Summoned or Subp@na'd thither, ſhould fozfeit, &c then tis true, 
it muſt be averred: But that matter comes in a Pꝛoviſo of the Ax, 
| (viz.) That it ſhall not extend toſuch Caſes; and ther ekoꝛe if there 
were any ſuch thing, the Defendant is to piead it. 

Wherefoze the Court owered Judgment to be entered fo2 the 
Plaintiff, Ante 133. | 

Anonymus. . 


Nan Aion of Trover and Converſion : After a Gerdi fo2 the 2 Lev. 13. 
Plaintiff, it was moved in Arreſt of Judgment, That the Ation ? Keb. 790. 


wis commenced in Hillary-Term, and the Converſion alledged to 
be the 3d of February in the ſame Term; and the Bill filed relates 
to the firit Day of the Term, la befoze the Cauſe of Afton. 

But it was reſolved by the Court, That if the Bal were en- 
tred after the zd day of February, it is well enough; fo? it is that 
which gives this Court Jurisdiction. | 

So an Ejetment map be bꝛought upon a Leaſe made in the lame 
Term: So the Statute ot Limitations may be pleaded to an Action, 
if the time be elapſed befoze the Day wherein the Bail is filed, tho 
not befoze the firſt Day ok the Term wherein the Action is bꝛought: 
Fo; the Action ſhall not be ſaid to be depending until the Bail is 
filed, And upon ſearch it was found, That the Bail was filed 
the laſt Day of the Term. 


Putt ver ſus Noſworthy. 


N Debt, the Piaintiff declared upon certain Articles, whereby Ame 34, 76 
the Plaintiff covenanted to convey certain Lands to the Defen- 2 Keb. 795. 
dant, and in Conſideration thereof the Defendant covenanted to 810. 


pay a certain Sum tothe ]Ilainttiff. | 

After a General Jmparlance the Oekendant pzayed Oper of the 
Deed, whereby it appeared that the Defendant and one Vincent 
covenanted, - tbat He o2 Vincent ſhould pay the ſaid Sum. And he 
averrs, That Vincent ſealed and delivered the Deed, and demands 
2 of the Bill, Et fi actionem poterit habere verſus eum ſo- 
ummodo. | | 

To this the Plaintiff demurred ; which was entred thus: Et di- 
cir quod ab actione prædicta præcludi non debet, quia materia inſuf- 
ticiens, &c. | | 

And the Defendant joins, Quod materia prxalleg ir" ſufficiens, 
vc, prædict le Plaintiff ab actione prædict præcludere. | 

| 1 . Jones 
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Jones moved fo? the Plaintiff, That the Dekendant's Plea being 
in Abatement, could not be admitted after an Jmparlance, and 
that a peremptozy Judgment ought to be here given; becauſe he 
had concluded in Bar, as well as Abatement, For he doth not 
only demand Judgment of the Bill, but he faith, actionem habere 
non debet; and the Demurrer is joined as upon a Plea in 
Bar. . ä 
And it was agreed, That if a Man concludes a Plea in Abate: 
ment, as in Bar; if it be againſt him that pleads it, Judgment 
peremptozy is to be given. But here the Concluſion is not aj 
onem habete non debet; but tis added, verſus eum ſolummodo. So 
ik à Man begins a Plea in Abatement, actio non, &c. Judgment 
peremptoꝛy ought to be thereupon given. | 

Bult then it was laid, That although it were too late to urge this 
Matter in Abatement; yet it appeared upon the Deed ſhewn, That 
the Plaintiff's Declaration was inſufficient : Foz it being, It the 
Defendant, oꝛ one Vincent ſhould pay; and the Plaintiſſ alledging, 
that the Dekendant had not paid, is not enough to intitle him to 
his Acton, albeit that Vincent were no Covenantee, 02 had ever 
ſealed and delivered. | | 

To which it was anſwered, and ſo reſolved bythe Court, That it 
appeared by the frame of the Deed, that Vincent was as well Party, 
as the Oetendant ; and it is too late now to averr, that he did ſeal 
and deliver; ſo it ſhall be taken that he dld not, and then it remains 
the ſole Covenant of the Defendant. 

And though the Mods are, That the Defendant oꝛ Vincent ſhall 
pay; that is no moꝛe than the Law would have implied, if Vincent 

And the Chiek Juſtice cited one Cartwrighrc's Caſe, in Debt fo? 
Rent, where the Indenture of Leaſe was a Ocmiſe from Cart- 
wright, and another Joint⸗tenant with him, reſerving a certain 
Rent to them both; but the other never ſealed. Cartwright bzought 
Debt, and declared of a Demiſe ofthe Moiety, and Reſervationof 
the Moiety of the Rent. And upon Nil deber the Matter ator 
ſaid was ſpecially found: And it was moved, 

Firſt, That the Leale being by Jndenture, TUhether the whole 
\ Rent were not well reſerved to Cartwright, as by Eſtoppel ? 02 whe: 

ther it were not good.to him, as to a Stranger, ko; one Yoicty? 
82 whether it ſhould not be good to him as an intire Thing, which 
was reſerved to him as well as the other. | 

But the Court reſolved, That it was good only kfoz a Moiety 
as he had declared: Foz there being an Expetation of the other's 

Sealing, which never was done, the Deed, as to one Moiety of 
the Land, and the Rent reſerved, had no effef, And where one 
declares againſt one upon a Deed, whereby it appears that 


another was bound with him, it ſhall not be intended that 1 
3 * cher 
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other ſealed, unleſs averted; on the Defendant's Side. Otherwiſe 
© where the Declaration is upon Matter of Reco2d. 

And it was held by the Court, That if the Declaration were de⸗ 
© fefive in this, yet it was but in Patter of Foꝛm: Fo? he ſaith, 
That the Defendant did not pay, ſed adhuc injuſte detinet, which is 
an Averment, tho' unkozmal, that the Money is not yet paid net- 
ther by the one noꝛ other. And lo it hath been held, where in Debt 
againſt the Executoꝛ it is auerred, That the Executoꝛ did not pay 
it, & adhuc injuſte detinet, and not averred, that the Teſtatoꝛ had 
| not paid in his Life-time, that after a Aer dick this is aiden. 
And they held, That a Judgment ought to be given quod reſpondeat 
| ouſter ; fo2 the joining Demurrer as upon a Plea in Bar, is not 
material; beſides the Fault begun on the Plaintiff's part. Ante 77. 


Tailour verſus Fitzgerald. 


Rro2 upon a Judgment given in the King's Bench in Ireland, 2 Keb. 756. 
[ in Ejetment ; where the Plaintiff declared, That J. S. demi⸗ 
> ſed to him per quoddam Scriptum obligatorium, &c, habend' a die 
| datus Indenturz pradiet, | 
And upon Not Guilty pleaded, it was found fo2 the Plaintiff, 
and he had his Judgment. | 
It was alligned fo2 Erroz, That there was no time when this 
+ Leaſe howld commence ; fo2 it was Habend' after the Date of the 
* afozeſaid Indenture, and there was none befoze, it being Scriptum 
| obligatorium, and not Indenturam. 


But the Court reſolved, That the TUriting thould be intended Ante 83,8 


an Jndenture, and tho called Scriprum obligatorium, which is im- 183, 184. 
pꝛoper; yet it may be ſaid every Deed obligeth, 02 if it ſhall not be 
intended Indented, then the Leaſe ſhall commence p2eſenrly, as if 

{ it had been Habend' from the 4orh of September. 


| Crofling verſus Scudamore. Trin. 22 Car. 2. Rot. 871. in Banco Regis. 


IF Treſpaſs, Quare clauſum fregir, the Defendant pleaded, that 1 Mol. Rep. 


the place Where was the Freehold of Sir Thomas Hooks, and 175. 


that by his Command he entred. 3 


The Plaintiff traverſeth, That it was the Freehold of Sir T. H. 2 Keb. 7554, 
And thereupon this Special Uerdi# was found. 784. 
That Nicholas Heale was ſeiſed in Fee, and that 16 Dec. 1640. ? poten : 
| he made a Deed to Jane Heale, enrolled within ſir Months, bp 37+ 

which the ſatd Nicholas did (fo2 and in Conſideration of J2atural 
Love, Augmentation oſher Poꝛtion, and Pꝛekerment of her in Bar- 
riage, and other good and valuable Conſiderations) give, grant. 
| bargain, ſell, alien, enfeoff and confirm unto the laid Jane Heale, 


| and her Heirs, Then they found E was a Covenant, 3 
[ aid 
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7 Co. 40. c. 


Winch. 66. 


ſaid Jane Heale ſhould, after due Execution, &c. quietly enjoy, &c. 
and alſo a ſpecial Clauſe of TUarranty. And that the Deed was 
enrolled within ſix Months, and that there was no other Conſide⸗ 
ration of making the Jndenture than what was expꝛeſled. And it 
it were ſufficient to-convey the P2emiſſes to the ſaid Jane, they 
found koꝛ the Plaintiff ; if not, fo2 the Dekendant. = 

And it was argued by Winnington fo2 the Plaintiff. He agreed 
that it could not take effe# as a Bargain aud Sale, becauſe no 
Money was paid; but argued, that the Deed ſhould enure as 3 
Covenant to ſtand ſeiʒed. . „ | 

It is a Ground in the Law, That the Intention of the Parties 
dught to guide the raiſing of Uſes, and the Conſtruction how they 
Hall enure. Co. Lit. 49. Roll. 2d part 789. and to give the Effet 
the Mozds ſhall be diſpoſed to other Conffrutton than what 
otherwiſe they would impozt. As ik a Man demiſes, grants 
and to Farm lets certain Lands in Conſideration of Monep, 
and the Deed is enrolled; this is a good Bargain and Sale. 
So if a Pan covenants in Conſideration of Yoney, to ſtand 
ſeiſed to the uſe of his Son. 8 Co. 93. Foxs Cale, 2 Roll, 
789. It is (aid, Nota per Cur', if it appears that it was the 
Intent of him that made the. Deed, to paſs the Eſtate, accom: 
ing to Rules of Law, it ſhall paſs though there be not for: 
mal TUows, "36, 5 
Again, The Conſideration erpzeſſed in this Deed, is purely appli: 
cable to a Covenant to ſtand ſeiſed, and a Deed ſhall entre upon 
the Conſideration expꝛeſſed rather than upon one that is implied. 
As in Bedell's Caſe, 7 Co. 40. If the Father, in Conſideration ok 
100 l. paid, covenants to ſtand ſciſed to the Uſe of his Son, and 
the Deed is not enrollcd, nothing ſhall pals: But where there 
are two Conſiderations expꝛeſſed, there the Uſe may arile upon 
either. As if the Father in Conſideration of Blood and 100]. 
paid by the Son, covenants to ſtand ſeiſed, &c. and the Deed is not 
enrolled; pet the Uſe ſhall ariſe, as upon a Covenant to ſtand 
ſciſed. Pl. Com. 305. And ſo it was ad!udged between Watſon and 
Dicks in the Common Pleas, 1656. The Father by Deed in Con- 
ſidcration of Love and 100 l. paid by the Son, conveyed Land to 
him, with a Letter of Attomey in the Deed to make Livery; 
in that caſe the Son hath his Election to take by the Enrol- 
nl 02 Livery, which ſhall be firſt executed. 2 Roll. 78). 
pl. 25. hs | | {CANE 

But it hath been obje#ed here, That there is a Clauſe of (War | 
ranty in the Deed, which ſhews that the Parties intended a Con- | 
veyance at the Common Law; fo2 if it enure by way of Coveiant 
to ſtand ſeiſed, the Tarrant can have no effet but to rebut, 
Allo there is a Covenant fo2 quiet Enjoyment after Scaling 
and Delivery of the Deed, and due Execution of the —_ 
| y | vhich | 
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which thews the Parties had a pꝛolpec of Exetuting it by Livery, 


To which he anlwered, That ſuch remote Implications as thoſe 
thall never make a Deedvoid againſt an expreſs Conſideration, upon 
the which an Ale may ariſe. *Tis true, if there had been a Letter 


of Attoꝛney in the Oeed, it might have been void, unleſs Livery 
had followed. AS if the Father by Deed grants Land to the Son, 
and a Letter of Attoꝛney in it to make Livery ; ik none be made, 
nothing paſſes.” Co. Lit. 40. a. The Authozities which have been 
cited on the other ſide are, firſf, Pitſield and Pierce g Caſe, 2 Roll. 
789. where the Father by Deed Poll, in Confideratton of Blood, 
did give, grant, &c. (as in our Cafe) to his Son, Habend' after 
his deceale, and a Pꝛovilo in it, That the Son ſhould paya Rent 
during the Father's Life. | 8 


March Rep. 
53- 


It was adjudged, That the Lands ſhould not paſs in that Caſe 


by way of Covenant to-ffand leiled. But in that Caſe the Cott: 
veyance was repugnant to the Rules of Law, fo2 that it was Ha- 
bend' the Land after the Death of the Granto!, and allo repugnant 
in it ſelf, Foꝛ notwithſtanding that it reſerves the Land tothe Fa- 
ther during his Life, yet it pꝛovides foz a payment of Rent to 


him;wherefoze the Law would not help out a Deed fo contravito- 


ry and repugnant by way of rating an Uſe. h ial 
The other Caſe reltedupon, is between Foſter and Foſter, Hill. 13 


of this king, in this Court, in Ejettment. The Caſe was; The i Sa. 85 
Mother, fo? divers good Conſiderations and 20 l. paid, did by d Ray. 43. 


Deed which was entitled, Articles of Agreement, demiſe, grant, 
bargain, ſell, aflign and ſet over, to the Son and his Hers fo2 
ever, certain Lands; the ſaid Margery the Mother quietly enjoy- 
ing the Pꝛemiſſes during her Life. "ROS 
The Court reſolved; That it ſhould not amount to a Covenant 
fd ſtand ſeiſed ; fo2 they were but intended as Articles oi Agree⸗ 
ment, and pzeparatozy fo2 a further Conveyance, So the Caſe 
differs very mich from ours, as allo that it reſerves the Land 
to the Mother during her Life. _ T. 
The Cale alſo of Osborn and Bradſhaw in 2 Cro. 127. hath been 
cited, There the Father, in Conſideration of Love which he bears 
to his Son, and fo? natural Aﬀeition to him, bargained and ſold, 
gave, granted and confirmed Land to him and his Heirs ; the 
Deed was enrolled. It was held, The Land ſhould not paſs 
inleſs Money had been paid, o2 the Eſtate executed. This Caſe 
cannot be urged as any great Juthozity ; fo2 it appears that the 
Son was in poſſeſſion. Therefoze the Court adjudged, That the 
Deed ſhould be a Confirmation: And it being clear that won, they 
had not much occaſton'to inſiſt upon 02 debate the other Point. 
And he refied upon Debb and Peplewell's Caſe, as an Authozity in 
che Point. 2 Roll. 786. where „ & Clauſe of TAarranty. 10 
2 | 2 — 
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the Deed, and an Enrolment within ſix Months, as in the Cale at 
Bar: But they reſolved there, Jf a Letter of Attozney had 
been in the Deed, it ſhould not have been conſtrued a Covenant 
— ſeiſed; and therefoze he prayed Judgment fo2 the Plain. 
Raym. 46. Finch, Attomey General, contta. The Lands here cannot paſg 
151d. 26. hy Bargain and Sale, there being no Boney paid, which J find is 
admitted by the other ſive ; neither ſhall it amount to a Covenant 
to ſland ſeiſed. There are five Things neceſſary to raiſe an ſe 
by way of Covenant: | Oba 
Firſt, A ſufficient Conſideration. 3 

Winch. co. Secondly, 4 Deen; as in Callard and Callard's Caſe, in 
. 3 Cro. and in Popham's Repozts ; and hath been often reſolved 
nce. | | 
- Thirdly, A Seifin in the Covenantoz,of the Lands at the time of 
the Deed: Foz a Wan cannot covenant to ſtand ſeiſed to an Ale, 

of Lands which he ſhall after purchaſe. YT + 
Fourthly, A clear and apparent Intent, 2 
Feikthly, Apt and pꝛoper Mozds. And the two laſt things are 
wanting in our Caſe. | . i 
1 Mod. 178. J agree, the Tow Covenant is not neceſſary, ſo there be other 
tioms ſufficient in Law, and to declare the Party's Intent; fo 
all TWiows will not ſerve. A Man covenanted upon good Conſide: 
Winch. 61. kation, that his Feoffees ſhould ſtand ſeiſed:; Jt was reſolved, That 
no Caſe ſhould ariſe upon it, x Cro 856. So Sir Thomas Seymour's 
Caſe, TUhere a Covenant was upon good Conſideration to levy a 
Fine to certain Uſes, and no Fine was after levied : It was re- 
ſolved, That the Covenant did not raiſe any Ale, Dyer 96, 
Therekoze tis uſual to expꝛels in ſuch Deeds of Covenant, that 
if the Conveyances therein contained be not executed, that then 
the Party ſhall from hencefozth ſtand ſeiſed. And where it is ſaid 
in Vivian's Cafe, Dyer 302, One having given, granted and 
releaſed to his Bzother and his Peirs certain Banozs, and no 
Livery made, that Plowden would have averred that the Deed was 
made pro ſraterno amore, and ſo ſhould raiſe an Ale; under the 
Favour. of the Court J deny that Opinion of #»lowden to be 
Law. And in Debb and Pepicwell's Caſe it is ſaid, That the Land 
was enjoyed againſt the Releaſe. And in Moor, pl. 267, One cove: 
nanted in Conſideration of Marriage, to let his Land deſcend, te: 
main o2 come to his Daughter: Jt was reſolved, No Ale did 
arile thereupon. © 3 gg 5 
In this Conveyance there are not any Wozs that ſound in 
Covenant; the only Cod that looks towards an Ale is the Wow 
Bargain and Sell. And in Ward and Lamberr's Cale, fn. 3 Cro. 394, 
it is held, That if one gives,02 bargains and ſelis Land tohis Son, 
it ſhall not amount to a Covenant to ſtand ſeiſcd, foz want of art 
Mods. N | New 
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Now the other are all wows of Common Law, Give, Grant, 


Alien, Enfeoff and Confirm. There is alſo a clauſe of Special 


Marranty in the Deed, and a Covenant to make further Aſſurance 


by Fine, Recovery, &c. as great a Preparation at Common Law 


as could be. And if the Parties intend the Land ſhall paſs at the 


Common Law by Tranſmutation of Poſſeſſion, there ſhall no Tſe 


ariſe. Co. Lit. 49 Charter of Feoffment to the Son, it ſhall raiſe 


no Uſe if no Livery be made. 

The (102d Dedi in this Deed impozts a General Warranty, 
which is not qualified by the Special Warranty after ; pet if the 
Land paſs by way of Covenant to ſtand ſeiſed, there can be only a 
Rebutter, and ſo no uſe of the General Marranty. The Atithozt- 


ties ſince have not been concurrent with Debb and Peplewell's Caſes 


but contrary to it. And J rely upon the Caſes of Pitfield and Pierce, 
and ! orſter and Forſtet in this Court, which have been remembred 
on the other ſide, but not anſwered. And whereas it is ſaid, That 


the Habend. is after the Death of them which conveyed the Land; | 


they are in that reſpeit ſironger than the Caſe at Bar; fo2by that 
it appears, they could not intend a Conveyance at the Common 
Law, which doth not allow ſuch kind of Limitations, therefoze it 
muſt wy way of Uſe, o2 no wap: vet it was reſolved they ſhould 
not paſs lo. 

Jt would introduce univerſal i gnozance and careleſneſs, in ſuch 


as dꝛaw Conveyances, if the Court ſhould apply their Art to give 


them effet, however they were penned, and it is a Rule, Politia 
legibus, non leges politiis adaptantur. 


The Court after the hearing the Cale twice argued, were all of 2 Vent. 318, 


Opinion, That the Land ſhould paſs by way of Covenant to ſtand 4 , 
ſeized; and Hale cited Hob, 277, who doth there commend the 1 Mag. 179. 


Judges who are curious, and almoſt ſubtil to invent Reaſons and 


Means to make Ads effetual, accoꝛding to the juſt intent of the 


Parties. 

' They all held clearly, That Moꝛds pꝛoper fo2 a Convepante at 
Common Law would raiſe an Uſe, as Demiſe and Grant have been 
adjudged to amount to a Bargain and Sale without other woꝛds; 
And they lald Pitfield and Pierce's Caſe was adjudged upon the ab- 
ſurd conttivance of the Convepance, and ſo Forſter and Forſter's 


Caſe in this Court; and fo? that in that caſe the Deed was Arti- 


cles of Agreement, preparatozy to what the Parties intended after, 
| andthe caſe in Moor, Pl. 267, where there was a Covenant in 

Conſideration of Marriage, to ſuffer - the Land to remain, de- 
ſtend oꝛ come to the Daughter; no Ale did ariſe there, ko; dbe an. 
e how it was intended the Daughter _ take, 


Oo 


rome 1955 Note, 
179. n in the — Chamber. 
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And they ſaid, That if they ſhould not conſtrue an Uſe to po 
by ſuch Convepance, as in the Caſe at Bar. it would overthyol 

Convepances by Leaſe and Releaſe, - 

And foz the Objedton of the Warranty: in the Deed, it is well 
known there is ſo in moſt Convepances to Giſes, Wherefore they 


gave. JuPgment fo2 the Plaintiff 
his Judgment was afterwards affirmed upon era | 


Anonymus. | 


WW Jnviament was brought, fo2 uſing of a Trade to which he 
had not been bound an Appꝛentice. 

It was moved to quaſh it, becauſe it was not alledged, That 
he did uſe the Trade, 5 Eliz. foz if he did, he is excepted out of 
the Statute. 

But the Court did not much regard that Exception, tho' they 
laid it had been often allowed; but it cannot here be intended, l 
being fo long ſince the Statute was made. 

Secondly, It was for uling;the Trade 8 without an 
Anglice; fo it could not be known what- Trade was meant, and 
tho that Nod is often uſed fo2 a Grocer, yet it muſt be fo 'Enx 
—— 2 oꝛ elle it ſhall not be taken koꝛ that Trade moe than ans 

ther. 

And foz this Cauſe, the Court quaſhed.the Indiament. 

Raym. 58. Note, Jf a Man be taken up on a Warrant de ſecurirate pacis 
— 9 90 q guy criminal Cauſe, he is not to be charged with Attons, un 
llels the Court gives leave, which they will rarely do. 


The Cale of the Heirs of the b of Sourhampron 


cb cc. Kis James bp his Letters Patents enrolled is this Court, 
granted to the E. ol en all Deodands within th 
Panoz of Dicchfield. 
An Inquiſition. wag certified her e, That a Deodand was fo 
een within the laid Manoꝛ, and Hy Ea went out thereupon, 


Vid. Stat. be Court were moved in behalf of the Daughters and Heirs of 


4&5 W. & ths Gn, whether they ſhowld-be duven to let fozth their Title in 
4 1 » ka ik ſo, the Char ges would far exteed the Aalue of the 


ic. and it would be very ineonvenient, that every new hel 
cheſe Grants ſhauld be fazced ta picad upon every Deodand that happens. 
thall be Wut the 1K d, In regard the Letters Patzuts are here en 


pleaded. rolſfed, and appeacep by the Inchuſitian, that this Deodand 
was forfeited 42 the Manz; it ſhould ſuffice without pleading, 
if the Heirs ſatisfied the Office: of their Title without pleading; as 


whave Conuſance of ne have been once allowed, it is en 
4 | en 
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3 ent in another Ackion to ſhew the kozmer Roll where it was al⸗ 


Nota. An Indidkment fo2 a Nuſance in the highway. The Court 
will not quaſh this Jndiaxment upon Motion, unlels certiſied that 
the Nuſance is removed. 

But they will reverſe it upon a Writ of Ertoz, (if there be 
Erroz in it) neben any uch Certificate, 


Ile's Caſe: 


Mandamus was p2ayed to the Churchwardens of the Pariſh Pokca 153. 
of Kinſmere in Hampton, to reſtoꝛe John Ile to the place of 10 802 
Sexton there, and it was granted. + 828 
And lo the Court ſaid it hath been fo2 a Partſh: Clerk, Church: 5 Mad. 335. 
wardens, and a Scavenger. | 2 Sid. 112. 
But it was denied to one, who pꝛetended to be Maſter of the > sid. 112. 
ur: * Materhouſe; ; for that they laid was not an Dfiice, 2 Lev. 18. 
ut a Service. 


Anonymus. 


Feine was levied of Lands in Blandford Forum. 

Reſolved, That this ſhould not paſs Lands in a Hamlet of : Mod. Rep. 
that Town, there being Conſtables diſtin# in Blandford Forum from 233 to 
from others that were in the Hamlet ; ſo that they were as two 33% 47-4 


_ 2 170, 
Ullls. 
But if a Fine be levied of Lands in a Pariſh, it ſhall extend : Vent: 37. 
to all the Aills within the Parish. 1 = 
8, 
| The Lord Hawley's Caſe. 6. 


Key 22 was granted to reſtoꝛe him to the Recopderſhip 1 Keb. 779, 
at 

The Coppozation returned, That they were incozpozated by Let⸗ 
ters Patents ol Queen Elizabeth, which empowered them to chule 
probum & diſcretum hominem in legibus Angliæ peritum fo be their 
Recoꝛder, and to hold a Court twice every Meek befoze the Yayoz, 
—_— and Retower, o2 any two of them, whereof the Yayo? 
0be one. | 

That the 1ſt of Auguſt 15th of this King he was made Recomer 
by the Committee, upon the Ai of this King fo2 regulating of Coz⸗ 
pozations ; and that he continued in the Dffice ſecundum locatio- 
nem illam until the 25 of December 2 t of the Ring, and that from 
the r of Auguſt 1 5th of the King to Auguſt zr, he abſented himſelf 
by the ſpace of five Pears without any reaſonable Cauſe, and that 
he is nullo modo peritus in lege; and that at a Court Auguſtthezr, 


they 


f 
f 
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they ſummoned him to appear ſome days bekoze, and he not con: 
ing, they amoved him from his Dffice, the 30 day of the ſaid Au. 
8 | 


After this Return filed it was moved, | 
Firſt, That it was repugnant, fo2 they returned, That the 


Loꝛd Hawley continued in his Office until the 25 of December 21 


of the King, and after that they amoved him in Auguſt 21 cf 
the King. To which it was anſwered, That in regard upon the 
whole Return it appears, that he was amoved, though it be laid he 
continued after, that is not material but Surpluſage: As where a 


Jury gives a general Uerdif, and yet diſcloſes ſpecial Matter diſa: 


greeing to it; the Court judges accozding to the ſpecial Matter; 
oꝛ elſe they might mean that though he were turned out, yet he did 
continue exerciſing it de facto. And the Court were of Opinion, 
That the CTontradiction in the Return was not material : Foz Hale 
Caid, Ik it ſhall be taken that he is pet in, then there is no need 
of a Mandamus. 

Again, it was ſaid, That the Batter of Abſence was not lu 
ficiently returned; fo2 it appears by the Charter, that the Pꝛelence 
of the Recoꝛder is not neceſſary to the holding of the Court; fo it 
is to be held befoze the Mayoꝛ, Aldermen and Recozder, o2 am 
two of them, whereof the Mapoz to be one. Then they have not 
returned, that they held a Court in all that time, neither habe 
they returned, that any Biſchiek, oꝛ Jnconvenience happened to them 
by his Abſence. = 

A Park-keeper ſhall not kozkeit his Office fo2 J2on-attendance, 
unleſs a Deer be killed, 02 the like, in his abſence. Alſo it is te: 
turned from the 1 of Aug. 15 Car. to the 1 of Aug. 21. he abſented 
himſelf fo2 five Pears, and he might be out of Town five Years in 
ſir Pears time, and yet be there every Court-day. 1 

And foꝛ the other cauſeof Removal, that he was not pericus in 
lege; it was laid, That the Copozation being Laymen, could not 


return athing whereok they were not Judges: That the Return was 


too general, nullo modo pericus ; but ought to have ſet fozth ſome 
ſpecial Fact, whereby it might appear to the Court. 

Aiſo, They could not remove him koꝛ a Caule which they could 
not examine, he was put in by Commiſſtoners, autho213ed by If 
of Parliament, which it was ſaid did capacitate implicitely him, at 
leaſt their Ack ſupplied the Eleffon of the Town, which il it 
had been, would have diſpenſed with his Dilability. And the Cale 
of Bernardiſton, Recoꝛder of Colcheſter was much relied upon, 
who in 1655, bought a Mandamus to be reſlozed ta his Office. 
And it was returned, That he was not learned in the Lab, 
und that one being indi#ed befoze him, upon the Statute 
of x Jac. 'of having two Mives, and convicked, he * him 


— 
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: Gerte and ifs they returned, That he ablented himſelf fo2 nine 

nths; and n 

g reſt nn : | | 
It was ſaid by Sir William Jones on the other ſide, That the Ab⸗ 
lente as it was returned, was a ſufficient Cauſe to remove him; 
E clongavit by the ſpace five Pears, which muſt be intended five 
| Pears continued, and not made up by Frackions; (and ſo held the 
| Now, tho'his Pꝛelence be not of abſolute J2ecefſity to the holding of 
the Court, pet it is Highly convenient that he ſhoukd be there,, lee⸗ 
: Cauſes, (excepting ſuch as concern Freehold) according to Law. 
* "Che Contt here allo mut judiciafly fake notice; That the Df: 
| ſtation of Juſtice in the Court; fo2 he is as it were the Common 
| Counſel of the Coppozatton. - og 
they had held a Court during his Abſence, o2 that any Pꝛejudice 
| hadenfued. F 


ol Ned. | ; 

| \o) it is returned, That without any reaſonable Cauſe ſeipſum 

Court in that Caſe) and executionem officii ſui totaliter neglexit : 

N ing the Charter gives ſich large Jurisditklond, to determine all 

| fice of Reco2der is concerned in other matters, beſides the Admint- 
and whereas if hath been objeäed, Chat it is not returned, that 
Alſo, That it muſt be intended that there were Courts, when 


; they have returned the Charter, which empowers them to hold ane 
| tiite edery Terk; and tis returned, That he abſented himſelf in 


| regiminis civicatis 'detrimenrum, &c. and it's apparent they muſt 
| ſuffer Pꝛejudice by his ſoldftty Abſence.Jf a Park-keeper ſhould deſert 
; 2 foxfive Pears, it would make a Forfeiture without Spe⸗ 

The other matter returned a!ſo, That he is nullo modo peritus in 
lege, is good Cauſe ; fo2 the Charter appoints them to elef# ſuch 
an one; ſo that one who is not ſo qualified is not capable, and the 


. 


At of this King aitthorifes Commiſſtoners but to do what the Coz 
J % en a 
Jt is apparent, That the Office regtires an Officer who hath 

- = rags z he hath nv power to make n Deputy by the Sta- 

ll 31 Jac. 1211 > e ö SHO 


* 


Canſes in many Caſes are not to be removed out of Cowvtation- Style 452. 


Courts, where they are held bekoꝛe an Utter Barrifter ; ſo that ti 
far better fo2 the Coꝛpoꝛatton to have futh an one their Recover, 
Twiſden ſat, Che cafe of Bernardiſton differed, (befides that, 
he appꝛehended he had much of the favour of the Times in it,) 
fo2 he that was tried befoze him fo2 having two Mives, was ar» 
— before him, not as Recozder of OColcheſter, but asaCom- 
m'Moner of the Saol delivery; neither was it returned, That he 
was ſummoned, which was ſaid not to be matertal, becauſe they 
could not have examined the matter. It was returned offo, 


That he abſented himſclf fo2 nine — ; but not ſet foꝛth that 
| | 1 any 


withſtanding, by the Judgment of the Coutt he 


r r 
2 . 
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Poſtea 343. 


Lev. 60. 
2 Keb. 775. 


Raym. 3. 


Lap 177. 


er 275. 
3 Cro. 680. 


2 Keb. 724. 


797. 


any Court was held during that Time, 02 any Oct aſion fo? it. 
He ſaid, That Cholmley, Recoꝛder of Lincoln, was turned out gf 


his Place, foz try ing the Atceflary befoze the Pꝛincipal; and althg 


there be no Special Fatt returned here, yet it may be tried in an 
Afton upon the Cale. 

The Court laid, They would look upon Bernardiſton 8 Caſe, Ft 
adjournatur. 


Anonymus. | 


A Pꝛohibition ſhall not go to the avmiralty to ſtay a Suit there 
koꝛ Mariners Wages, tho the Contrack were upon the Lan), 


"Fir, It is moꝛe convenient fo? them to ſue there, becauſe they 
may all join. 

gain, accowding to their Law, Ik the Ship periſh by the Mar 
ners Default, they are to loſe their Mages; therefoze in this * 
9 * the Sui (hall be ſuffered to proceed chere. 


Dier verſus Eaſt. 


ver 1 the Statute of E. 6. it is odained, That ſirſking 
: in the Church-yard ſhall be Excommunication iplo 
facto; this tho” it takes away the necellity of any Sentence of 
Excommunication, yct he that ſtrikes dath not and ercommuni: 
cated, until he be thereof convicted at Law, and this tranſmitted 

to wr Dr. | "2 


Thad Morris' 8 ; Caſe. 


He E was indited of Murther in Denbigh, and obtained a Cert 
orari to remove it into this Court, in aka have i tried 
in-an adjacent Engliſh County. 

And it was moved whether by Law it might bes 

The Statute of 26 H. 8. cap. 6. empowers the next Engliſh Coun 
ty ta take Jnditments of Treaſons. and Felonies committcd in 

ales, and to try them; but here the-Judi#ment. was taken in a 
Welſh County, Herbert s Cale in Latch was cited, who was indi#- 
ed at Montgomery, and tried at Salop; and Plowden, Matters del 
corone avenants a Salop ; and- Southley and Price 8. Caſe, 3 Cro. 
is, That the Statutedoth not ertend to- a Trial upon an Appeal. 
Jn Chedley's Caſe a Certiorari was granted, as here, to remove 
an Indiament found in Angleſey, which was afterwatds fried in 
the next Engliſn County, 3 Cro. 331. 

And — Court held, * "_ it might be here. Ante 93. 


4 72 | Large 
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Large verſus Cheſhire. 


FILL. 22 & 23 Car. 2. Not. 320 In Covenant the Plaintiff 2 Kebte $01. 


I declared upon Articles of agreement, between him and the 
Dekendant, whereby the Defendant covenanted to pay him ſuch 
a Sum, the Plaintiff making to him a ſufficient Eſtate in ſuch 
Lands bekoze the Feaſt of St. Thomas next enſuing the date of the 
Oced ; and then he ſaith,That licet he the Plaintiſt, ſemper a tempo- 
re confectionis ſcripti paratus fuit ad performand' all the Agree⸗ 
ment ok his part uſque ad diem exhibitionis billæ, the Defendant 
had not paid him the Money. 

The Defendant pleaded, quod ipſe obtulit ſolvere the Money 
afo2eſaid, apud Derby, ſi le Plaintiff faceret ei b num & ſufficient 

Statum de & in Præmiſſis. &c. | e 

The Plaintiff replied, Proteſtando that the Defendant did not 
offer the Money; pro placito that he the 21 of Deeemb. apud Derby 
fecit & ſigillavit quandam Chattam Feoffamenti, whereby he con⸗ 
veyed the Pꝛemiſſes to the Defendant, and that he came to the 
Hꝛemiſſes an hour befoze Sun let the ſame day, paratus ad delibe- 
tand ſeiſinam, &c. & quod Defendens nec aliquis ex parte illius ve- 
nit ad recipiend', &c. to which the Defendant demurred, and ad- 
judged fo2 him. | ; 

It was held, That theſe CUo2ds, ipſo faciente bonum ſtatum, were 

a Condition pꝛecedent to the Payment of the Money; therefoze 
the Plaintiff in his Occlaration ſhould have averred the Perkoꝛm⸗ 
ance of it particularly. and not by ſuch general Moꝛds, that he had 
done all on his part. 

And it differs from the Caſe, where in Aſſumpſit the Plaintiff 
declared, That the Defendant in Conſideration the Plaintiff 
ſhould permit him to enjoy ſuch Land fo2 ſeven Years, that he 
would pay him pro quoliber anno 20 8. and the Aﬀion was held 
well bꝛought within the ſeven Years, koꝛ that if was an Erecuto2y 
rat fo2 every of the Pears, accozding to the Intention of the 

It was reſolved alſo, That the Replication was inſufficient ; ko: 
that the Plaintiff having Eletion to make what Conveyance he 
pleaſed, he ought to have given Motice to the Dekendant, that he 
would execute this Charter of Feoffment by Livery, fo2 it might 
have been by Enrollment. But Hale ſaid, the timeTUhen in this 

Caſe was not neceflary to be in the Notice, becauſe the Charter 
was ſealed and delivered upon the ertream Dap limited by the q- 
greement, ſo the Dekendant knew it muſt be upon that Oay ; fa 
18 ” Place, becauſe it is a local thing, and muſt be done upon 

he Land. 


d 2 But 
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But Thecauſe he had ſet koꝛth no Notice given to the Defendant 
that he would make Livery, the Replication is inſufficient ; as if 
a Man be bound to levy a Fine, he muſt ſhew whether he wii [ do it 
in Court, o2 by Dedimus; and the Court ſaid, Ik the Defendant 
had refuſed to accept of Livery, the Plaintiff might as well haye 
bzought the Action as ik he had ackually made it. 


Sacheverel verſus Frogate. 


1A Covenant the Plaintiff declares, That Jacinth Sacheverel 


zSaund, 5 was (ſeized in Fee, and demiſed to the Defendant certain Lands 


. fo2 21 Plars, rendering to him, his Erecuto2s, Adminiſtratozs and 
» Alligqns 120 l. annually during the Term: By kfoꝛce of which Leaſe 
the Defendant entred, and that J. S deviſed the Reverſion to the 
Plaintiff, and died; and fo2 Mon⸗ payment of Rent accrued ſince 
his Death he bought the Ackion, and to this Declaration the Dc: 
fendant demurred. 
And it was argued by Winnington, That the Rent determined 
by the Death of the Lefſoz, as where the Leſloꝛ reſerves the Rent 
only to himſelf, 1 E. 4, 18. 27 H. 8. 19. Dyet 45. Com. 171; the 
Meir ſhall not have it; ko: Reſervations are taken ſtronglieſt againf 
the Leſſoꝛ; ſo where the Reſervation is to the Leſſoz, his Exccu⸗ 
tos and Aſſigns, it continues but fo2 his Life. 1 Co. Lit. 47. a 
CTis true, Here is allo added durante Termino ; and in Mallo- 
ry's Cale, 5 Co. where the Reſervation was to the Abbot, oz his 
Succeſſoꝛs during the Term, it went to the Succeſſoꝛ; but that was 
becauſe they expounded the Moꝛd, OR, as a Conjunive, fo! if 
Succeſſoꝛ had been left out, J ſupvoſe it would have been reſolved 
otherwiſe. Richmond and Butcher's Cafe, 1 Cro. 217, is in Point, 
That the Heir ſhall not have it. So 2 Roll. 45 . and Dodericg: 
gives the Reaſon, That the Party by his Woes has abzidg'd what 
otherwiſe the Law would make; and lo it is held in Bland and In- 
man's Caſe, 3 Cro, 288; wherea Man poſſeſſed of a Term fo? 100 
Pears, did join in a Leaſe with his TUife, ſolvendo ſa much Rent 
during tht Term to him and his Wike, and the Surv1v9; uf them; 
that the Executoꝛs ſhould not have this Rent. 

Hunt contra. In the Reſervation of a Rent, there is n need 
of woꝛds of Limitation: It the woꝛds are Pielding and JZaying ge⸗ 
nerally, without ſaying to whom, it is a good Refervation to ali 
thoſe to whom the Reverſion hall come; ſo if two Joint⸗ tenants 
reſerve a Rent generally, it is good to both. | 

Here are ſufficient TUo2ds to declare the Intent that the Rent 
thould continue, and then they ſhall not be refratned by any af 
firmative Moꝛds after ; and where Executoꝛs, adm niſtratoꝛs and 
Alligns are named, that ſhall be taken as an Cnumeration of 
ſome Particulars, without any Intent to exclude others; as where 
2 1 ; 
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_—_—_—— 


| aan made one his Executo? of all his Com and moveable 
|. Ooods ; this gave him an Intereſt as Executor in all his Chat- 
tels, as well as in thoſe which were named. 3 Cro. 292. Roſe and 
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— — 


| Bartlet's Cale. 6 Co. Whitlock's Caſe, If the Reſervation be ta 
uch Perſons to whom the Reverſion ſhall come, this is good to 
the Heir and all others. Ik a Leaſe be made, ercepting a Cham- 
ber to the Leſſ92 ; this remains excepted after the Death of the 
Lefſoz, 7 H. 8. 19. f | 

Hale. Jf this were res integra, it might be a ſtrong Caſe fo} 
the Plainttf?; but the Authozittes go the other way. Sed adjour- 
natur. Vide poſtea 161. | 


— 


. 


;  Termino Sancti Michaelis, Anno 23 Car. II. 
In Banco Regis. 


| Dorrel verſus Jay. 
A he Plaintiff declared, That Communication being between Ante 117 
| J. S. and the Dekendant, of the laſf Will of John Rowe, Eſq ; 
— Dcccaled, That the Ocfendant ſad of the Plaintiff, He 
hath forged his Uncle Rowe's Will. 
* After Uerdit for the Jlaintiff it was moved by Serjeant Ellis 
in Arreſt of Judgment, That it is not averred that John Rowe was 
dead at the time of the ſpeaking of the TUows., Sed non allo- 
catut; | 5 | | | 
' F602 it is ſaid, there was a Diſcourſe of the Mill of John Rowe Ante 157 
Eiquire defuncti, and there defuncti goeth to the deſcription of his 
Perſon, and expꝛeſſeth that he was then dead, and not only when 
the Ackion was bꝛought. ae 4 
Veſides, the wowds imply it; fo2 if he were not dead, he could 
tot foꝛge his TUill, Vide ante, Philips and Kingſton's Caſe, Paſch. 
23 Car. Ante 117. 


The Caſe of St. Katherine's Hoſpital. 


He Caſe, as it appeared upon the Evidence at a Trial at Bar | 
in Ejeament, fo2 part of the Lands of the Hoſpital, between T. Jones. 

the Lefſee of Sir Robert Atkins the Queen's Solicitoz, and George 172: gag 

Mountague Eſquire, was this. 3 os +60 

Elianor, Queen Dowager of Henry the Third, in the Pear 1273. 

kounded (oz at leaſt amply endowed) this Hoſpital, reſerving to 

her lelk during her Life, & Reginis Angliz nobis ſuccedentibus, 
| the 
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— 


the Nomination of the Maſter to this Hoſpital; which was inco; 
con and the Gzants to it confirmed by the King's Letters 
2atents. | | | 
In the Pear 1660, Henrietta Maria, Queen Mother, grantg 
the Maſterſhip of this Hoſpital to H. Mountague fo2 Life; and the 
King in the ſame Pear reciting his Bother's Gzant, and that the 
Right of it belonged unto her, confirmed it by his Letters Pa 
tents; and did further by the ſame Letters Patents grant unto the 
ſaid H. M the ſaid Paſterſhip. | 
Afterwards the King married Katherine the now Queen Conſe, 
—— the granted the Haſterſhip to Sir Robett Atkins ko; his 
ife. | | 
It was urged on the part of the ]laintiff, That the Right of 
appointing the Baſter was only in the Queen Conloꝛt; fo? Queen 
Elianor reſerved it to her ſclf and her Succeſſoꝛs, Queens of Eng. 
land; and Queen of England is not Queen Oowager, but Queen 


Conſoꝛt. And tho' Land cannot be limited to deſcend in ſuch man; 


ner without At of Parliament, as is reſolved in the Pꝛinces 
Caſe in 8 Co. pet ſuch a Deſultozy Inheritance (as this was 
called) may be created of a thing de novo: As a Rent map 
be granted and appointed to ccafe during rhe Minozity of the 
Peir; oz upon the firſf Foundation of a Church, the Patronage 
may be reſerved to A. and if he pꝛelents not within four Months, 
then to B. So in the Book of E. 3. it was limited, that tbe Chap 
ter ſhould pꝛeſent while the Deanry was vacant. And to p2ove that 
this Clauſe had been conſtrued only to intend the Queen Con: 
ſozt, a Recoꝛd was ſhewn of a Caſe between Luttiſhall and Baſſe, in 
4 E. 3. where 0 | : | 8 

Luttiſhall exhibited a Petition to the King, which was fntitled, 


To our Lord the King and his Council. Which Petition was ſent 


into the King's Bench under the Sꝛeat Seal, in which Luttiſhal 
ſets fozth, That Queen label, Mother to Edward the Third, had 
granted him the Maſterſhip of the Hoſpital fo2 His Life, and that 
he was diſturbed by Baſſe ; and Pꝛoceſs was ifſied out againſt Baſe, 
who appeared and pleaded a Gzant from Queen Philippa, Wite to 
Edward the Third; and a TUrit came from the King, reciting 
That the Nomination of the Maſter did belong to Queen [label, 
And fo thꝛee Writs moze came after to the fame purpoſe, and er⸗ 
pꝛeſſing that the Matter was delayed ad ineſtimabile damnum Con- 
ſortisnoſtrx ; And in that Recozd, iſabel (tho' living) is ſtyled nu- 
per Regina, and Luttiſnhall that claimed under her was barred. 

On the othre fide, Divers Gzants were p2oduced during the 


time that there were no Queens, by the King, and ſometimes by 


a Queen Dowager, during the time that there was a Queen Con⸗ 
fozt, And theſe Points following were agreed by all the Court, 


£:rft, 


1 
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Firſt, That an Inheritance might be limited in this manner in a 
thing de novo. | ; 

Secondly, That this Reſervation being to Queen Elianor, any 
her Succeſſoꝛs, Queens of England, did not exclude Queen Dowa: 
gers, and ertend only to Queen Conſozts, Foz, - 


1. A Dowager Queen is Queen of England, and (as Hale ſaid) 


hath the Pꝛerogative to ſue in the Exchequer.  _ 

2. When once ſhe is ſo qualified as to have the Eſtate veſt in her, 
it ſhall continue, tho'ſhe doth not remain in the lame Capacity. 

as where one hath power to limit an Eſtate to his Wife, it may 
very well continue in her after the Coverture. 

Thirdly, Jt was much obſerved and relied upon, That Queen 
Elianor was only Dowager at the time of the Foundation, and ſo 
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could never be intended to exclude ſuch Queens as ſhould ſucceed = 


her in that Capacity. 3 
Fourthly, During ſuch time that there ſhould be no Queen, it 
was held, That the King was to conffitute the Maſter; fo2 he is 


Heir to Queen Elianor. And whereas it was urged fo2 the Plaintiff, 


That the King had not Power to diſpoſe of the Place, but only by 
way of Pꝛoviſion till ſuch time as a Queen ſhould be; ſo as to 
commit the Care of the Power to one, but not the Intereſt of the 
Yaſterſhip; -.- F | 


It wasclearly reſolved, That the King might grant it, andthat 


| the Eſtate of the Gzantee ſhould continue, tho' the King's Intereſt 
| devolved upon the ſucceeding Queen. And. it was reſembled to 
the Caſe of the Dutchy of Cornwal: Ik the King, while there is no 
| Painceof Wales, makes a Leaſe of Lands belonging to that Outchy, 
this ſhall determine upon the Birth of that Pꝛince; but if he pꝛe⸗ 
| ſents to a Church, the Incumbent ſhall not be removed; as in 
tale where the King pꝛeſents ro a Church by reaſon of the Tempo⸗ 
| — e eee the Biſhop after created ſhall not remove 
| the Clerk, | 

And the Chief Juſtice ſaid in this Caſe, That the Intereſt of the 
| Maſterſhip did not pꝛoperly paſs from the King, ſo as it ſhould 
| have a Dependance upon the King's Eſtate ; fo2 the King doth but 
| nominate, and the Maſter is intitled as from the firſt Foundati⸗ 
on and Conffitution. „ 

It was further agreed, That a thing of this nature could not 
be granted in Reverſion ; fo2 it is not like an Office, but rather as 
a Pꝛebendary 02 Jncumbency of a Church; and the Maſter, as Head 
ofthe Cozpozation, with his Bꝛethꝛen, hath the whole Eſtate in 
im, 


GY S 


abel was under great Calamity and Oppreſſion, and what was 
then determined againſt her was not ſo much from the Right 
the 


4s to the Reco in 4 Ed. 3. it was ſald, and ſo ſhewn out of Note, For 
veed's Chꝛonicles, pꝛoduced in Court, That at that time Queen Eridenoe. 
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the tmn, as the Iniſſuſty of the Eimes; neither hath it bern 


heard, that one who hath been Queen of England, ſhould be called; 
nüßer Regina in Her Like⸗time: Ss that the Aithouty was mich 


| m— from the Eitrumſtänce ok the Cime. 


Raym. 211. 
2 Keb. 813. 
Poſtea 154: 
2 Lev. 20 


laintiſfs oaks = the Eoiitt thas tteatly Fo the Defen- 


vint's fe Cine, were Monſul 
Note, It was not edfotvs, eaherher if there hay been a Que 


Cofiſvit it the time or Vis Grant, it had been good to whe. 1 21 


dant:! But the Jubges wage inchnen that it aul 


| Daviſon oceſ ahb 


qo: 2 am Aſſumpfit the Rint ſeth. fotth, That J. 8. -0wed 0 
20 1: For the Arrear of an Ainiffty, and that the Dekendant was 
Receiver of the e of J. S. and appointed dy * S. '"”y pay the 


Plaintiff His > 
That the Dativant, in Chnliverationn that the _ es 
t 


him adtunc receptor” & ſetv J, S. to ſirch a 
he world pay him, ff He lived and conitfiitied — 
To this the Dekendant pleaded non A rad and a Uetdie was 
Jt was moved fn Arreſt of Judgment, That it did not appear 
that the Detendent hend at the tine of the Promiſe any vethe Rents 
of J. S. th his Hands; and then the fodbearing df hun cond be no 
Cofifideratton, becitſe'mot fable to anß Sure, ' And tho! in caſe 
of an Executo?'s Pydnitle there need be ns Averment' df Aſſets; fo 
notwichſtanding chat he may de facd, and the Platabiff may hav? 


Judgment to tecover when Aleks thafl come, vet vis not lo in this 
Cate. Sed non allocatur, 


} i, Fo t af hown, That He was Revolver at the time of thr 


1 


1 Lev. 298. 
1 Mod. 285. 
Hard. 485. 
2 Keb. 9% 
22 758 , 


aberred, That he ſo continued; tis a ſtrong 

ae n that he had Efſetts in his Hands, eſpecially after a 

It 45 fo hid, That the wiiing'sr this Pꝛomite did not dif 

8 pzincipal Debtoꝛ; dut tha thete nge ve weckt m 
folong us the Money was up tip. 7 


| Browr n verſus Londön. 


Nan Aﬀtoh upon ehe Gale, the Tlattittrr declared upon the 
Cuſtom of Merchants, That J. S. diew u Bill of Etchange upon 
the N to pay to the „ which he accepted, and 


huth not pald him. 
And veckiced tarther far Tndebitar pon duch a Sum; fo? that 


the Defetiditit/ accepted A n &c. 
[ | Upon 
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Upon non Aſſumpſit a Uerdit was found fo2 the Plaintiff, and 
entire Damages given. | 
And it was moved in Arreſt of Judgment, That an Aſſumpſit ſur 

indebitar' dd not lie upon this matter, but only an Aﬀton upon the 
Caſe, as it was laid in the firſt part of the Declaration, where the 
Cuſtom of Merchants is ſet fo2th, and that the Defendant by rea- 
ſion thereof is chargeable ; and this is not to be involved in a ge⸗ 
neral Indebitatus Aſſumpſit. 8 | 
And of that Opinion were Hale and Rainsford, who ſain it Hardr. 455, 
had been la adjudged in the Exchequer ſince the King's Re: 486. 
turn. 

But they ſatd, If A. delivers Money to B. to pay to C. and 
gives C. a Bill ot Crchange dzawn upon B. and B. accepts the Bill, 
und doth not pay it, C. may baing an Indebitatus aſſumpſit againſt 
B. as having received Monep to his uſe: But then he mult not 
. only upon a Bill of Exchange accepted, as the Caſe at 

Ser is, 

So by their Opinions the Judgment was ſtaped, hæſitante 
* Twiſden; fo; he conceived that the Cuſtom made it a Debt fo2 
| him that accepted the Bill. f 


Ile's Caſe. 


Mandamus was p2aped to reſtoze a Serton, The Court at Antez 43. 
ſirſt doubted whether they ſhould grant it; becauſe he was 2 ler. 18. 
rather a Servant to the Pariſh, than an Dfficer, oz one that had a * 
Freehold in his Place. But upon a Certificate ſhewn from the Per. 143. 
Piniſter, and divers of the Pariſh, That the Cuſtom was there 
to chooſe a Sexton, and that he held it fo2 his Life ; and that he 
had 2 d. a Year of every Houſe within the Pariſh; they granted a 
Mandamus, and it was Direfcd to the Churchwardens. 

Twiſden laid, that it was ruled in 1652, fn this Court, That 1 sid. 40, 
a Mandamus did not lie to be reſtoꝛed to a Stewardſhip of a Court * _ 
Baron, but of a Court Leet it did; fo2 there the Steward is Judge. Ram. 2 
but of a Court Baron the Suitozs are Judges. 

But Hale ſaid, He was of another Opinion, fo2 the Steward is 
Judge of that part of the Court which concerns the Copyholds, 


and is Regiſter of the other. Ante 143. 
Oble verſus Dittlesſield. 


Nan Aſſumpſit the Plaintiff ſets foꝛth, That J. S. was indebted 
I to him in 40 l. and that the Defendant was indebted in the 

like Sum to J. S. and that J. S. did appoint him to receive this 
o |. from the Defendant in Satisk action fo2 the Debt due to him 
rom J. S. Thich he ſignifying to => Defendant, he in conſidera- 


22. 


tione 
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rione præmiſſorum, and that the Plaintiff would fozbear him z 
Quarter of a Pear, pꝛomiſed that he would then pay him. 

To this the Defendant pleaded non Aſſumpſit, and a Gerdi 
was found fo? the Plaintiff, 

It was moved inArreſt of Judgment, That here was no ſufficient 
Conlideration; fo2 it doth not appear that the Dekendant was 
Party to this' Agreement,” whereby he ſhouid become chargeable by 
the Plaintiff, and then the Fozbearance is not matertal, and in 


the mean time he is ſtable by J. 5. his Creditoꝛ. And Cliptham | 


Ante 9, 10. 


i Mod. 12. 


1 Saund. 210. 
Ante 152. 


Ante 9, 10. 


2 Keb. 824. 


and Morris g Caſe was cited, which was adjudged in this Court, 
Hill. 20 & 21 Car. 2. where the Plaintiff in an Aſſumpſit declared, 


Chat J. S was indebted to him in 50 1. and gave him a Note, di 


refed to the Defendant, whereby he required the Defendant to 
pay him; who upon view ok the Note, in Conſideration that the 
Plaintiff would accept of his Pꝛomiſe, and fozbear him a Fott: 


night, pꝛomiled to pay him the Money. There (after Gerditk fo! 


the Plaintiff) Judgment was arreſted, becauſe that was held no 
Conſideration. Sed non allocatur; 

Foz Bale ſaid, Ihen Aſſumpſits Rien firſt into Pꝛactice, they 
uſed to let out the Matter at large, (viz.) in ſuch a Caſe as this, 
Quod mutuo agreatum fuit inter eos, &c. and they ſhould be dil 
charged one againſt the other; but fince it hath been the way to 
declare moze conciſely. And upon the whole Matter here it appears, 
That the Defendant agreed to this transferring of the Debt ol 
J. S. to the N and that it was agreed, that he ſhould be 
diſcharged againſt J. S And he ſaid, That the Caſe of Daviſon and 
Haſlip (hoc Tetmino ante) was to the ſame elffeck: And fo2 Clip- 
ſham's Caſe, that was ſaid to be good in Law : fo2 there it di 
not appear that the Oefendant was at all 1 bted to him that ſent 
the Note. | 

| Sir William Hicks's Caſe. 


Ebt was bought againſt him by the Name of Sit William 
Hicks, Knight and Baronet, 
He pleaded in Abatement, That he was never Knighted. 
The Plaintiff moved, That he might amend, and that he had 


put in Bail by the ame of Knight and Baronet, ſo that he could 


not alledge this Matter; which the Court agreed ik it were ſo: 
But it was found to be entred foz William Hicks, Baronet oli: 
iv. So they laid, rhey could not permit any amendment: but the 


Plaintiff muſt of neceſſity arreſt him over again. 


I | | : ; Fiſher 
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Fiſher . Batten. 


Bill was erhibited in the Dutchy⸗Court, to be relteved a- 2 Keb. $26, 


gainſt the Fozkeiture ol a Moꝛtgage of Lands lying within 2 Lev. 24. 


the County of Lancaſter. 
The Defendant pzayed a Pꝛohibition, ſurmiſing, That the 
Lands in queſtion were not the King's Lands, oꝛ holden ok him, and 
therekoꝛe he ought not to anſwer in the Dutchy-Court. And the 
Court appointed to hear Counſel on both Sides, whether oz ng 
this Prohibition were to be granted? 

And it was argned by Sir William ſones for the Prohibition, That 
a Court of Equity muſt begin by Pꝛeſcription 02 AX of Parlia⸗ 
ment. 
That there can be no Pꝛeſcription in this Caſe ; fo2 both the 


Dutchy and County-Palatine of Lancaſter began with:n time of , Ink. 204. 


Memoꝛp. Henry Father in⸗Law to John of Gaunt, was the firſt 
Duke of Lancaſter, and he was made ſo in Edu ard the Third's 
time 3 and then Lancaſter was made a County⸗Palatine. 

The at of Parliament upon which this Caſe muſt depend, is 
that of x Ed. 4 which takes notice, That the Dutchy and Cotinty- 
Palatine of Lancaſter weee foꝛfeited to the Crown by the Attainder 
of H, 6. and ena*s, That they ſhall be ſeparate and diſtingulſhed 
from other. Inheritances of the Crown; and appoints a Chancel- 
lo2 fo? the County-Palatine, and a Chancello2fo2 the Outchy, and 
that each ſhould have His Seal; fo that the Chancello2 of the 
Dutchy is not to intermeddle in the County-Palatine, which hath 
a Chancelloꝛ of its own fo2 Matters there. 

Countics⸗Palatine had their Oziginal from a Politick Reaſon, 
and Lancaſter, Durham and Cheſter were made ſo, pꝛobably becatiſe 
they were adjacent to Caemies Countries; (viz.) the two firft to 
Scotland, and Cheſter to Wales; fo that the Inhabitants having 
Adminiſtration of Tuſtice at home, and not being obliged to at- 
tend other Courts, thoſe parts ſhould not be disfurniſhed of Jn: 
habitants, that might ſecure the Country from Incurſions. 
ts true, of a long time the Chancelloyhip both of County 
and Dutchy have been in one Perſon; but tis the ſame thing 
as ik there were two, fo2 the leveral Capacities remain diftinf 
in him. 

The firſt Patent that made it a County-Palatine, o2dained that 


it ſhould have Jura regalia ad Comitatum Palatinum pertinen* adeo Com. 215 


libere & integre ſicut Comes Ceſtriæ, infra eundem Comitat' Ceſtriæ 
dignoſc itur obtinere, &c, So that by that the Jurfsdition ought 
to be ererciſed within the * | 


F 2 They 


— 
— — — 
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They have ſhewn indeed a multitude of Pꝛecedents, but J tan 
hear but of one, fo2 the firſt Fifty Pears after 1 Edw. 4. moſt of 
the other are of Perſonal things; and of the reſt, divers began in 


the Countp⸗Palatine, and were tranſmitted to the Dutchy⸗Court: 


As they may lend Cauſes out of the Courts there to be argued 
in the King's Bench; but doubtful whether the Court here can 
gibe Judgment: | ne 46 0 
They have very few Pꝛecedents of Cauſes which commenced 
oꝛiginally in the Dutchy-Court, which is but a Court of Revenue, 
4 Inſt. The Court of Requeſts had a multitude ol Pꝛecedents, but 
could not thereby gain it ſelf any Jurisdickion, 4 Inſt. 97. Holt's Caſe, 
Hob. 77. A Bill was exhibited to be relieved againſt the Penalty 
of a Bond, which-concerned an Extent of Lands within the 
County-Palatine, and a Pꝛohibition was granted; fo2 the Outchy- 
Court is ſaid there to have nothing to do, but with the King's Land 
and his Revenue, VideRoll. 317. accodingly. 
Weſton contra. We cannot pꝛetend to a Court of Equity by 
Preſcription: But we have Pꝛecedents fo2 above two hundꝛed Years 
laſt paſt, as well of Bills retained, which commenced oaginally 
here, as of thoſe tranſmitted ; and that of Tranſmiſſion is agreed 
on the other ſide, which pꝛoves the Jurisdickion. Fo2 if a Certiorari, 
02 Corpus cum cauſa ſhould go out of the King's Bench, Conulance 
of Pleas might be demanded, and ſo to ſfop the removing of the 
Cauſe out of the Inkeriour Court. : $64, gas > 
Te maintain our Juris dicion upon the Statute of 1 Ed. 4. befor 


which the County-Palatine and Dutchy of Lancaſter were diſtin, 


as they were 1 H. 4. by which At they were both ſevered from the 
Poſſeſſions of the Crown: But now, 1 Ed. 4. makes one Body of 
theſe diſtinck Bodics, and gives a Superioꝛity to the Outchy over 
the County-Palatine ; fo2 that is annexed unto, and made parcel 
of, the Dutchy, as the ſupꝛeam Name of Cozpoꝛation. 

The TUows of the act are: That our Liege and Sovereign Loy, 
King Edward the Fourth, and his Heirs,have as parcel ofthe Dutchy 
the County of Lancaſter, and County-Palatine : And there is a 
Chancelloꝛ and Seal appointed fo2 the Tounty⸗Palatine, and a Seal 
alſo foz the Dutchy, and a Chancelloꝛ there koꝛ the keeping thereof; 
and Officers and Counſellozs fox the Guidance and Governance of 


the ſame Dutchy, and of the particular Officers, Miniſters, Te- 


nants, and Jnhabftants thereof, 1 
So that the Ac having conſtituted a Chancelloꝛ indefinitely 
over the Dutchy, and not circumſcribing his Power, it is not 
reaſon to exempt any part of the Dutchy; and that the County 
is by foꝛce of this A, in the 4 Inſt.1 19. it is ſaid, That ſectng there 
hath been time out of mind a Chancello2 of the Exchequer, that 
there ſhouid be alſo in the Exchequer a Court of Equity. So the 
Book of the 2d of H, 8. and Roll. Tit; Prohibition to the * 
4 a hat 
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That where there is a Chancelloꝛ time out ok mind, a Court of 
Equity follows of Conſequence. 4 Inſt. 212. it is ſaid, That the 
Chamberlain of Cheſtec hath the Jurisdifion of a Chancello? 
within the County⸗Palatine of Cheſter ; as the Chancello2 of the 
* Dutchy of Lancaſter hath lawfully uſed and executed within the 
CTCounty⸗Palatine of Lancaſter. 


Hale Chief Juſtice. The County-Palatine of Lancaſter ig by Ad 2 Sid. 146. 


of Parliament, and therefoze Dutlawry there is a good Plea in 
Diſability ; but an Outlawry tn Cheſter is not pleadable here, fo2 
that is a County-Palatine by Pꝛelcriptio n. | 

The Poſſeſſions of the Duke of Lancaſter were not made a 
Ducatus, until 2 H. 5. In the Parliament-Roll fo2 that year tis 
entred, Quod ſigilla pro Ducatu Lancaſtriz allocentur, and that it 
ſhould be governed per Miniſtros Ducatus. | 

By the Parliament-Roll, 39 H. 6. amongſt the Tower-Recows 
it appears, That there was appointed a Chancello2 of the Dutchy, 
an Attoꝛnep, Auditoz, a Steward, and a General Receiver; alſo a 
Chancelloꝛ and the like Officers fo2 the County-Palatinz. 

So that befoze the Statute of 1 Ed. 4. there was a Chancelloꝛ 


of the Dutchy. : 
J do not think the bare granting of a Chancello2 will incident⸗ 


ly give. a Court of Equity, no2 is ſuch a Court incident to a 


County-]Ialatine, tho' there is a general G2zant of Jura regalia ; 


but the main matter is upon the Statute of the x Ed. 4. which 


enafs, That the County of Lancaſter be a Eounty-Palatine, 
(which perhaps would have otherwiſe determined by the Attainder) 
and that it be Parcel of the Outchy, and that there be Officers and 
Counlelloꝛs fo2 the guiding of the ſame Outchy, and of the parti⸗ 
cular Officers, Miniſters and Tenants, and Jnhabitants thereof, in 
us great, ample and large Foꝛm, as Henry calling himſelf Ring Henry 
the 5, at any time herein had uſed and enjoyed lawfully ; and fur- 
ther, That in the ſame Outchy be uſed, had and occupied all ſuch 
| Freedoms, Liberties, Franchiſes, JPavileges, Cuſtoms and Juris⸗ 
dictions as were uſed therein lawfully. Theſe wozds would not of 
| themſelves give a Court of Equity, but are relative to what was 
Toꝛmerly; and the Pꝛecedents that have been pꝛoduced, are an 
Evidence that there was ſuch a Jurisdictton exerciſed befoze this 
* If, which is confirmed and eſtabliſhed by it. 

.I le have no full Account of its D2iginal, but there are ſuch 
Pants and Footſteps of it, that we muſt pꝛeſume it lawful ; oz 
otherwiſe, tis not to be thought that the AX ſhould refer to it. 
| Holr's Cale agrees, That they have a Court of Equity, and ſo as 
tis repozted in Rolle, tho' there is a miſtake in the Repo2t, where 
| tis ſaid, That the Dutchy have no Jurisdif#ton of ſuch Lands as 


| lie out of the Tounty⸗Palatine, tho holden of the King; but poſſt⸗ 


\ bly they may extend their Jurisdickion too far, when they —_— 
vo ills 
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Btlls concerning Lands lying out of the County-JIalatine, with 
in the p2ecinf of the Outchy, but not yoiden. "a _ matter 
is not now in queſtion. 

think no Pꝛohibition ought to goin this Caſe y * 

- Firft, Becauſe the Statute: of the 1 Ed. 4. makes the County 
Palatine parcel of the Dutchy. 

Secondly, Foz that the Statute refers to the Jurſsdifion fo: 


mer ly exerciſed, and appoints the Tenants and Jnhabitants of the 


Raym. 212. 
2 Keb. $29. 


Dutchy.to de under the ſame Regulation. And fo? that; there are 
ſuch multitude of Pꝛecedents of Pꝛoceedings in this nature, (and 
allowing tranſmiſſion of Cauſes yields them a Jurisdi#ton) 


koꝛ the ſpace of 200 Pears, and lo many Mens Eſtates depend upon 


their Decrees. which have been made with the Aſſiſtance of ſo ma: 
ny Learned Judges, which at all times have been called to afliſt in 
this Court, that it would be very unrealonable and inconvenient 
to unſettle them. 

Upon a Quo Warranto the matter might be moze ſtrickly exam. 
ned, than it is fit to do upon a Pꝛohibition, 

And Twiſden and Rainsford concurred, That no Prohibition 
ought to go. 

It was then objefed, That this Bill was not well erhibited, 
fo2 it was directed Cancellario only ; ; whereas the Court is holden 
coram Cancellatio & Concilio. 

Hale ſaid, That would not be material, fo2 in Ed. 1's time the 
Style of the King's Bench was coram Rege & Concilio, and the 
Writ de Ideota examinando, commands the Ideot to be bꝛought 
coram nobis & Concilio noſtro apud Weſtmon', and anciently Bills 
1 fo directed in Chancery, but ince have been altered. | 


Maddy 5 Caſe. 


Ohn Maddy was indiXed, koꝛ that he cx - malicia ſua præcog itat 

felonice murdravic Franc“ Mavers, upon which he was arraigned 

at the 'Aſſizes in Southwark, and pleaded Not guilty; and the Ju 

rp found a Special Uerdia, by the virefton of Juſtice Twiſden, 
then Judge of Alis e there, which was to this effect: 

That Maddy coming into his Houſe, found Mavers in the att ol 


| Adultery with his the ſatd Maddy's CUlife, and he immediately took 


up a Stool and ſtruck Mavers on the Dead, ſo that he inſfantlp died. 

They kound that Maddy hund no precedent Malice towards him, 
and fo "Teft it ta tde Judgment of the Court, whether this were 
Purder 02 Banflaunhter? 


Che Recon was this Term removed into the King's Bench by 
Oettiorati, and Maddy blaought by Habeas Corpus. And the Court 
were all of Opinion that it was but Binflaughter, the J32ovo: 


cation ou excteding great, and found. that there was no pee 
cedent 
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cedent Malice; and it was taken to be a much ſtronger Caſe 
than Royley's Caſe, 2 Cro. 296. where the Son of Royley. coming 
home with a bloody Noſe, and telling his Father that ſuch an one 

beat him in ſuch a Field, to which Field (which was a mile off) 
the Father ummedtately run, and found him that had beat his Son 
there, and killed him, all which was found upon a Special Gerdick, 
and reſolved to be but Manſlaughter. 

But Twilden ſaid, There was a Caſe kound befoze Juſtice Jones, 
which was the lame with this, only it was found, That the Pꝛi⸗ 
ſoner, being inkoꝛmed of the Adulterer's Familiarity with his (ite, 

* faid, he would be revenged of him, and akter finding him in the 
Act, killed him, which was held by Jones to be Murder. Thich 
the Court ſaid: might be lo, by reaſon of the koꝛmer Declatatton of 

NF Intent's but no ch thing is found in oy prelent Tae; - | 


- Barber werſu Fox. 


Ria 22˙ Car. 2. Rot. 955. In an Aſſumpſie the Plaintiff decia. 2 Sund 136. 
red, That the Anceſts2 of the Defendant became bounden 2 Keb. 511. 
to him in a certain Sum, and afterwards died, and that he de⸗ 
manded it of the Defendant being his Heir; and the Dekendant, 
in Conſideration that the Plaintiff would foxbear to ſue dam (0? 
ſuch a time, promiſed he would pay him. 
To this the Defendant pleaded Non Aﬀſumpſir, and a Qerdii 


was found fo2 the JSlaintiff. — 

It was moved in Arreſt of Judgment. fo? that at the time of ! 2 248. 
the Pꝛomile there doth not appear, that there was any caule of Rm. 125 
Sitit againſt the Heir; fo? tis not (et fo2th, that the Anceſtoꝛ did 5 
bind his Heirs, and the Conſideration is not here ta kozbear to 
ſue generally, but to ſtay a Suit againſt w_ Defendant, whom 
he could not ſue. 

To which it was anſweerd, That after a Uerdit it ſhall beintend: Ante 120. 
ed there was cauſe of Suit, as Hob 216. Bidwelland Catton's Caſe, Raym. 127. 
An Attoꝛney bꝛought an Aſſumpſic upon a ]22omiſe made to him, fn 5 
Conſideration that he would ſfay the Pꝛolecution of an Attach- 
ment of ]Nivilege ; and there held, That it need not appear that 
there was cauſe of Suit, fo2 the Þ2omiſe argues it, and it will 
be pꝛelumed. And here tis a ſtrong Intendment, that the Bond 
| was made in Common Foꝛm, which binds the Weirs. 

But Judgment was given againſt the Plaintiff; fo2 the Court 

ſaid it might be intended, that there was Caule of Action, if the 

contrary did not appear, which it doth in this Caſe, koꝛ the Bond 

cannot be intended otherwiſe than the PPlaintiff Himlelf hath er⸗ 

pꝛeſled it, which ſhews only, That the Anceſtoz was bound. And 

whereas it was laid by the PDlaintiff's Counſel, That this would 

à .,ttaint the Jury, they finding Aſſumpſit upon a void Dꝛomiſe; _ 
n | als 


— 2 : 
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Hale ſaid there was no Colour fo2 that Conceit, the Plaintif 
having pꝛoved his Pꝛomiſe and Conſideration as'twas laid in the 
Declaration, which is the only thing within their Char ge upon noa 
Aſſumpſit, modo & forma. | | 


Bulmer verſus Charles Pawlet, Lord Saint John, 


* an Ejetment upon a Trial at Bar this Queſtion aroſe unon 
the Evidence. | bath 5 

Tenant koz Life, Remainder in Tail to ]. S. join in a Fine. J. 8. 
dies without Iſſue; TUhether the Conulee ſhould hold the Land 
fo2 the Life of the Tenant fo2 Lite ? | | 
Serjeant Ellis pꝛeſſed to have it found Specially, tho it is reſol- 
ved tn Bredon's Cale, That the Eſtate of the Conuſee ſhall have con: 
tinuance; but he ſaid it was a ſlrange Eſtate, that ſhould be both 
a Determinable Fee, and an Eſtate pur auter vie; andhe cited; Cro. 
285. Major and Talbor's Cale, where in Covenant the Plaintiff ſets 
fo:th, That a Feme Tenant ko: Life, Remainder in Fee to her 
Husband, made a Leaſe to the Defendant foz Years, wherein the 
Dekendant covenanted with the Lefſozs, their Heirs and Alligns, ta 


repair; and they conveyed the Keverſion to the Plaintiff, and fo; 


default of Reparations, the Plaintiff brought his Adion as Aſlig: 
nee to the husband: And reſolved to be well bzought, becauſe the 
Wife's Eſtate paſſed as owned in the Fee. 

The Court laid, Bredon's Caſe was full in the Point; but the 
Reaſon there given, Hale ſaid, made againſt the Reſolution ; fo! 
tis ſaid, That the Remainder in Tail paſſes firff, which if it 
does, the Freehold muſt go by way of Surrender and lo d2own ; 
but they ſhall rather be conſtrued to paſs inſimul & uno flatu, 
Hob. 277. In Engliſh's Caſe it was reſolved, If Tenant fo Life 
Remainder in Tail to an Inkant join in a Fine, if the Infant after 
reverſe the Fine, yet the Conuſee ſhall hold it koꝛ the Life of the 
Conufoz, 1 Co. itt Bredon's Caſe, and he reſembled it to the Cale 
in x Inſt. A Man ſeized in the Right of his Mike, and entitled to 
be Tenant by the Courteſie, joins in a Feoffment with his Wife, 
= Heir of his Wife ſhall not avoid this during the Þusband's 

l E. F | 


« . 


Nevertheleſs he told Ellis, That he would never deny a Special 


© Qerdi# at the requeſt of a Learned Man; but it appearing, that 


the Plaintiff had a good Title after the Life ſhould fail, the Oc- 
fenvant bought it of him, and the Jury were diſcharged, ' 


— 


. 
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| Sacheverel verſus Frogate. 
Af, 23 Car. 2. Rot. 590. In Covenant the Plaintiff declared, Ante 148. 
1 That Jacinth Sacheverel, ſeiſed in Fee, demiſed to the Deken⸗ 2 Saund. 367. 
* Ddant certain Lands fo2 Pears, reſerving 120 l. Rent. And therein _ 
was a Covenant, That the Defendant ſhould Yearly, and every 2 Keb. 758 
Pear during the ſaid Term, pay unto the Leſſoz, his Executozs, 819, 833, 
Adminiſtratoꝛzs and Aſſigns the ſaid Rent; and ſets fozth, how $321 
that the Leſſo2 deviſed the Reverſion to the Plaintiff, and ko: 
120 l. Rent ſince his Deceale he bꝛought the Action. 

The Defendant demanded Oper of the Indenture, wherein the 
Reſervation of the Kent was Pearly during the Term to the Lef- 
ſoz, his Executozs, Adminiſtratozs and Aﬀigns, and after a Co⸗ 
venant prout the Plaintiff declared, and to this the Defendant 
demurred. my | | 

Jt was twice argtied at the Bar, and was now ſet down koz 
= Reſolution of the Court, which Hale delivered with the Rea- 
He ſaid, They were all of Opinion fo2 the Plaintiff, Foz what 2 Lev. 13. 
Jntereſt a Yan hath, he hath it in a double Capacity, either as a 
Chattel, and ſo tranſmiſſible to the Executozs and Avminiſtra- 
— 02 - an Inheritance, and lo in Capacity of tranſmitting it 
to his Peir. | | 
Then ik Tenant in Fee makes a Leaſe, and reſerves the Rent 
do him and his Executoꝛs, the Rent cannot go to them, fo? there 
ls no Teſfamentary Eſtate. On the other ſide, Ir Leſſee fo2 100 
| Years ſhould make a Leaſe fo2 40 Pears, reſerving Rent to him 
and his Heirs, that would be void to the Heir. | 
* - Now a Reſervation is but a Return of ſomewhat back in Re- 
| tribution of what paſſes ; and therefoze muſt be carried over to the 
Party which ſhould have ſucceeded in the Eſtate if no Leaſe had 
been _— and that has been always held, where the Reſervation 
is general. n | 
| So, tho it doth not pꝛoperly create a Fee, yet 'tis a deſcendible 
* Cſtate; becauſe it comes in lieu of what would have deſcended ; 
therekoꝛe Conſtrucions of Reſervations have been ever acco2ding 
do the Reaſon and Equity of the thing. | 2 
{ Ff two Joint-tenants make a Leaſe, and reſerve the Rent to one 
bk them, this is good to both, unleſs the Leaſe be by Indenture, 
| becauſe of the Eſtoppel; which is not in our Caſe, fo2 the Execu⸗ 
| to'B are Strangers to the Deed. 
| *Tistrue, ik & and B join ina Leaſe of Land, wherein A. Hath 
| nothing, reſerving the Rent to 4. by Jndenture, this is good by 
Eſtoppel to A. But in the Earl of Clare's Caſe it was reſolved, 

That where he and his Aike made a Leaſe reſerving a 1 to 
5 Y himielt, 


ISS 


88 


— — 
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himſelf and his Wife and his Heirs, that he might bzing Debt ko 
the Rent; and declare as of a Leaſe made by himſelf alone, and 
the Reſervation to himſelf; fo2 being in the Caſe of a Feme Eq: 
vert, there could be no Eſtoppel, altho' ſhe ſigned and ſealed the 
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Leaſe. 8 oat an; 
There was an Indenture of Demiſe from two Joint⸗tenants re. 
ſerving 20 1. Rent to them both; one only ſealed and. delivered the 
Deed, and bzought Debt fo2 the Rent, and declared of a Demiſe 
bl the Moicty, and a Reſervation of 10 1. Rent to him. And re: 
.-.- ſolved that he might. Between Bond and Cartwright (which ſee 
befoze) and in the Common Pleas, Paſ. 40. Eliz. Tenant in Tail 
Ante 136. Wade a Leaſereſerving a Rent to him and his Peirs. It was reſo: 
Hardreſs 89. ved a good Leaſe to bind the Entail, fo2 the Rent thall.go to the 
4 Heir in Tail along with the Reverſion; tho' the Reſervation were 
to the Heirs generally. Foꝛ the Law uſes all Induſtry imaginable, 
to confo2m the Reſervation to the Eſtate. Whiclock's Cale, 8 Co, 
is very full ts this, where Tenant foz Life, the Remainder over 
ſo ſettled by Limitation of uſes, with power to the Tenant fo2 Life 
1 to make Leaſes, who made a Leaſe reſerving Rent to him, his 
] Peirs and Afligns. | 


| Reſolved, That he in the Remainder might have the Rent up- 
on this Reſervation. 5 TY INN 
So put the Cale, That Leſſee fo2 100 Pears ſhould let fo2 50, te: 

ſerving a Rent to him and his Heirs during the term; J conceive 

: this would go to the Executoꝛ. 'Tis-true, if the Lefſo2 reſerves 
the Rent to himſelf; tis held, it will 1 0 go to the heir 62 Exe 
i cuto? ; But in 27 H. 8. 19. where the Reler vation is to him and 
N | his Afligns, it is ſaid, that it will go to the Heir. And in the Caſe 
at Bar the Uozds, Exccutozs and Adminiſtratozs, are void; then 

tis ag much as if reſerved to him and his Iſſigns during the Term, 
Hard. 92, 23, Which are expzeſs Wods declaring the Intent, and muſt goveri 
94, 95 Any implied Conſfrution, which is the true and particular Reaſon 
The old Books that have been cited have not the Wozds, during 

the Term. Vid. Lane 256. Richmond ùnd Butcher g Caſe indeed 

is judged contrary in point, 3 Cro. 217. but that went upon a mi 

ſtaken ground, which was the Manulcript Repozt, 12 E 2. There: 

as J ſuppoſe the Book intended was, 11 E 3. Fitz. Aſſize, 86. fo; 

J have appointed the Manulcript of E. 2. (which is in Lincolns· Inn 

6 Co. 622 Libzarp) to be ſearched, and there is no ſuch Cale in that Pear of 
E. 2. The Cale in the 12 E. 3. is, A Man ſeiſed of two Acres, let one, 

| | reſerving Rent to him, and let the other, reſerving Rent to him and 
| | his Heirs; and reſolved, That the firſt Reſervation ſhould determine 
| with his Life, fo2 the Antitheſis in the Reſervation makes+a ſirong 
Implication that he intended ſg, Jn Wotton and Edwin's Cale, 

5 Jac. the TWows of Reſervation were, Yielding and paying to the 

; I 


Leſſor, 
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Loeſſor, and his Aſſigns. And reſolved, That the Rent determined 
upon his Death. In that caſe there wanted the effefual and ope- 
rative Clauſe, during the Term. : 
The Cale of Sury and Brown ts the fame with ours in the words Lane 255 
of Keſervation ; and the Allignee of the Reverſion bzought Debt, 
and did not averr the Life of the Leſſoz. And the Opinion of 
Jones, Croke and Doderidge was fo2 the Plaintiff; Latch's Rep. 99. 
The Law will not ſuffer any Conſlruction to take away the Ener⸗ 
gy of theſe woꝛds, during the Term. 
Ik a Pan reſerves a Rent to him oz his Heirs, tis void to the 
Heir, 2 Inſt. 214. a. But in Mallory's Caſe, 5 Co, where an Abbot 
reſerved a Rent during the Term to him oz his Succeſſoꝛs, it was 
reſolved good to the Succeſſoꝛ. 
Jt fs ſaid in Brudenel's Caſe, 5 Co. That if a Leaſebe made fo2 
Pears, if A. and B. ſo long live, if one of them dies, the Leaſe deter- 
mines, becauſe not laid, It either of them lo long lives. So it is 
in point of Gꝛant. But it is not ſo in point of Reverſion, koz Paſ: 
4 Jac. in the Common Pleas between Hill and Hill, the Caſe was, Co luſt. 123, 
A Coppholder in Fee, (where the Cuſtom was fo2 a (Uidow's Eſtate) 124,125. 
made a Leaſe by Licence, reſerving Rent to him and his like du⸗ 
ring their Lives, (and did not lay, O; either of them,) and to his 
heirs. Jt was reſolved, 1 
9 * That the Wife might have this Rent, tho' not Party to 
. Secondly, That tho' the Rent were reſerved during their Lives, 
yet it ſhouid continue fo2 the Life of either of them; fo2 the Re- 
verſion, ik poſſible, will attract the Rent to it, as it were, bya kind 
of Bagnetiſm. Ante 148, | 


Hoskins verſ#s Robins. 


Replevin fo2 ſix Sheep. The Defendant makes Conuſance,&c. Ante 123. 
ko Damage Felant: The Þlaintiff replied, That the place >» Ig 
where was a great TUaſte, parcel of ſuch a Mano2, within which , Lex. "ig 


there were time out of mind Copyhold Tenants, and that there 2 Keb. 557, 


| was a Cuffom in the Banoz, that the ſaid Tenants ſhould have the $42: 


x Lev. 253, 


lole and ſeveral Paſture of the Waſte, as belonging to their Tene- , 5 
ments, and ſhews that the Tenants licenced him to put in his Beaſts. 

The Defendant traverſes the Cuſtom, and found fo? the Plaintiff. 
The en moved in Arreſt of Judgment, were now ſpoken 

Firſt, That the Cuſtom to have the ſole Paſture, and thereby to * 
erciude the Loꝛd, is not allowable. It hath been eber held, That 8 251, 
ſuch a Pꝛelcription foꝛ Common is not good, and why ſhould the 1aund. 347. 
ſame thing in Effect be gained by the Change of the Name: h 2 5175 


P 2 That 


ö 
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That Pꝛelcription fo2 Paſture, and Pꝛeſcription foꝛ Common is 
the ſame thing, Vid. 3 Cro. Daniel v. Count de Hertford 542. And 
Rolle cir. Preſcription, 267, it is held, A Man may claim Common 
fo? half a Pear, excluding the Loꝛd; and that one cannot pꝛelcribe 
to have it always ſo, is not becauſe of the Contradiition of the 
Term; koꝛ if the ſole Feeding be but fo2 half a Pear, tis as impyy. 
pes to call it Common: but the true Reaſon ſeems to be, becauſe 
it ſhould in a manner take away the whole Polit of the Soil from 
the Lozd, and he ſhould by ſuch Uſage loſe his greateſt Evidence 
to pꝛove his Title; fo2 it would appear that the Land was always 
fed by the Beaſts of others; ft would be very milchie vous to Loꝛdg, 
who live remote from their Taſtes, o2 that ſeldom put their Beaſts 
there (as many times they do not) ſo that by the Tenants ſolely 
ufing to feed it, they ſhould loſe their Impꝛovements pꝛovided fo) 
the Lows by the Statute, and lo come at laſt fo? want of Eyj: 
dence to loſe the Soil it ſelf. - Fu + rl 

Secondly, This Cuſtom is laid, To have the ſole Feeding belong: 
ing to their Tenements, and tis not ſaidfo2 Beaſts levanc and cou- 
chant, 02 averred that the Beaſts taken were ſo. 15 E. 4. 32. and 
Roll. tit. Common 398. Fitz. tit. Preſcription 51. A Man cannot 
preſcribe to take Eſtovers as belonging to his Houſe, unleſs he averrs 
them to be ſpent in his Houſe, Noy 145. So 2 Cro. 256. tho the Þx: 
ſcription was there to take omnes Spinas, fo? it is neceſſary to apply 
it to ſomething which agrees in nature to the thing. Brownlow 35. 

Thirdly, Here the Plaintiff juſtifies the putting in his Beaffs by 
a Licence, and doth not ſay it was by Deed, whereas it could not 
be without Deed; and ſo is the 2 Cro. 575. 

Fourthly, Thoſe defefts are not aided by the Uerdi#, fo2 they are 
in the Right and of Subſtance, But the Court were all of Opt: 
nion fo2 the Plaintiff. | | 

Firſt, They held the Pꝛelcription to be good, and being laid as 
a Cuſtom in the Mano, it was not needful to expzeſs the Copy: 


hold Eſtates: It doth not take away allthe]2ofit of the Land from 


the Loꝛd; fo2 his Intereſt in the Trees, Mines, Buſhes, &c. con. 
tinues. Co. Inſt. 122. a. is erpzeſs, That a Pꝛeſcription map be fo! 


| ſola & ſeparalis paſtura ; and if it may be fo2 half a Pear, upon the 


Pelica 390. 


ſame reaſon it may be fo2 ever. An Intereſt of this nature might 
have commenced by Gzant. 18 E. 3. The Low granted to the Te- 
nant that he would not impꝛove; tho it may de luch a Gzant were 
not good at this Day. . 2 
The Court were agreed in this Point, in the Caſe between Potter 
and North b2ought here about thꝛee Pears ſince; the pꝛincipal Doubt 


in that Caſe was, Mhether the Freeholders and Copyholders could 


in pleading alledge a joint ꝛeſcription fo2 the ſole Paſture? And fo! 
the miſchief alledged, that this might be obtained from- every 


Lozd, that had not of a great many Yeats uſed his Common ; 


I Halc 
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Hale ſaid, Jt would not be ſufficient to pꝛove an Uſage fo2 the ſole 
Paſture, to ſhew that the Tenants had only fed it; unleſs it were 
p20ved alſo, that the Lowd had been oppoſed in putting in of his 
Cattle, and the Cattle impounded from time to time, 

To the ſecond Dbjefton : They held that Levancy was not ma- 1 Saund.3 26, 
terial in this Cale, becauſe the ſole Feeding is claimed. So where 327. 
Common fo? a certain number of Beaſfs ts claimed, tis poſſible 
between the Tenants there may be ſome pꝛopoꝛtioning of it, that 
one may not eat up all from the reſt; but tis not material to the 
- Owner of the Soil. And Twiſden ſaid, Jt was reſolved in this 
Court, between Stonell and Maſſelden, That the want of Averment 
of Levancy and Couchancy was atded by a Uerdif. 

_ Thirdly, Tho the Licence is not ſhewn to be by Deed, they Ante 25, 
reſolved it was well enough. Cis true, if the Licence were to 124 
make Title againſt the Party which gave it, there would be 2$2und.327, 
greater queſtion: Foꝛ 'tis nothing to the Plaintiff, who it appears uu 
had no Damage; at the moſt, it is but a Milpleading aided by 
32 H: 8. And the Plaintiff waved this matter, and took Jſſie 
upon the Cuſtom, which is the material Point, and it is kound via. 2 Cro. 
2 There might have been moze colour upon a Demut- 377. 
rer. Ante 123. | 


Anonymus. 


Pꝛohibition was granted to a Suit fo2 Fees in the Eccleſiaſti⸗ 1 Mod. 161, 
g cal Court by an Apparitoz, upon a Suggeſtion, That there 2 "My 
were no ſuch Fees due by Cuſtom. „ a 

Fo? that is triable by Law, and not by a decimaria o2 vicenaria 
Præſcriptio, which is allowed in their Courts: But they may ſue 
there fo2 their due and cuſtomary Fees. | 


Py | Brell ver Richards. 


E upon a Judgment in the Common Pleas, in an Ejeck⸗ 2 Keb. 823, 
L. ment againſt eight Defendants, and the Writ was, Ad grave 844. 
dampnum ipſorum; the Judgment was only againſt three, and the 
an * were acquitted, The Erroꝛ was afſigned in the Nonage 
„„ | | 

It was mobed, Tthether the CUrit of Erroꝛ was well bꝛoughtz oz 
whether the Judgment ſhould be reverſed in toto: | 

The Court reſolved, That the TUrit was good, tho' it might be Cr. El. 762. 
allo ad damnum only of thoſe convicted: But being only in rhe 2 Cro. 138. 
nature of a Commiſſion, whereby the King commands the Erroꝛs yon _ 
to be examined, this matter is not material. mY * 


And 
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And Twiſden ſaid, That the conflant Pratice is fo2 all to join: 
_ they all held, That the Judgment ought to be reverſed again 
all. 


Sir Anthony Bateman's Caſe. 


Ante e U Pon a Trial at Bar, the Queſtion was, TUhether he were 
1 Mod. 76. a Bankrupt oz nos? 

9 It was pꝛoved that he was a Turky Merchant, and traded in 
i the Pear 1656, but it was not p2oved, That he had afterwards 
il impoꝛted oꝛ expoztedany thing, but having the Effets of his fo2mer 
4 Trade by him to a great Ualue, he ſhewed them to ſeveral, and ob, 
fe tained the Loan of divers Sums of Yoney upon the Credit of 
j 1 The Court held, That this brought him within the Statute, fo; 


Ante 29. 
13 LD; 411. ſuch Debts as he contrafed after 1656, otherwiſe the Biſchtef would 
9 ns be great; fo2 Men cannot take notice when another withdzaws his 
: Trade, 02 when he commands his Faio2s beyond Sea to deal no 


further fo2 him; but they ſeeing great quantities of Goods and 
j Merchandize in his Hands, are apt to truſt him: TWWherefoze 'tis 
fit that they ſhould be relieved by the Statute. 


Legg and Richards, 


1 Mod. 77. AT Adminiſtrato?2 bought a Writ of Erro2 upon a Judgment 
* given in an Cjetment againſt the Inteſtate. 
It was held, That he could pay no Tolk, tho' the Judgment 
were 1 and the TUrit bzought in dilatione ä 


The Biſhop of Exeter verſus Starr. 


Raym. 225. IN Debt upon a Bond, the Condition recited, That whereas 
2 _ "64 the Obligoꝛ was excommunicated fo2 not comin to Church, 
"BY 36. and that the now Plaintiff at his Inſtance and Requeſt had ablol 
3 Keb. 219, bed him: That if he ſhould obey all the lawful Commands of the 
286. Church, that then, &c. | 
The Defendant demurred, ſuppoſing the Condition ta be a gaini 
Law, and ſo the Bond void. 
Hale ſaid, If a Ban were excommunicated, there was a Utit 
De cautione admittenda ; and ſometimes they took an Dath of the 
ö Party, ad parendum omnibus Eccleſiæ mandatis licitis & honeſtis 
1 and that was called Cautio juratoris ; and ſometimes Caurio pigno- 
i | ratitia was given. | 
i : Bulſtr. 422. De laid alſo, Jt was held 3 Car. in Com? Banco, that where the 
Ccclefiaſtical Court took a Bond of an Adminiſfratoz, to make 
Diſtribution of what remained of the Jnteſtate's Eſtate after Debts 
and Legacies ſatisfied, o2 to diſpoſe ſo much to pious Ciles, that 
1 the 
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the Bond wag votd ; fo2 they pꝛeſumed the Party in ſuch Caſes to 
AO g _—_ o Cocrcion. Er adjournatur. 


Ilaac verſus Ledgingham. 


N a Replevin, the Defendant avowed fo2 a Suit of Court. 1 Mod. 7 
| + The Plaintiff replies, and conkeſſeth himſelf Tenant of the 1 Sid. <A 
Manoꝛ; and ſaith, That there are very many Tenants ok the 2 Kb. $47. 
Manoꝛ, and that there is a Cuſtom, That if thoſe Coppholders 
which tive remote from the Manoꝛ, pay Eight pence to the Stew: 
ard of the Court fo2 the Lo2d, and x d. to hinielf fo2 the entring 
of it, that they ſhould be excuſed of doing their Suit fo2 one Year 
after the ſad Payment; and alledgeth, That he lives 10 Bites 
from the Mano, and that he tendzed the d, and 1 d. and both 
were refuſed. _ 
To this the Avowant demurred: $1.7: 
- Firſt, The Cuſtom is unreaſonable ; fo? by means of it no 
Eourt can be kept, if ſo be all the Tenants live remote. 
.. Secondly, The Plaintiff hath not bꝛought Himſeif within the 
Cuſtom ; fo2 that is to be diſcharged upon Payment, and not upon 
| Tender and Refiiſal: And the Conſtrudion of Cuſtoms is always 
ſtrit to the (Uo2ds, and not with that Latitude as is Uſed in Con⸗ 
rats. 
| Hale. *Tis Cuſtom gives the Suit, and conſequently may qua- 
lify it: The Doubt ariſes, becauſe the Plaintiff hath not alledged, 
that there any Tenants live near o2 within the A3ano2 ; o2 whe- 
ther that. ought to be thewn on the other ſide, it it be not ſo; becauſe 
the Intendment is ſtrong, that there are. Therefoze a 5y- Lab in 
a Yano? binds the Tenants without Notice; becauſe they are ſup⸗ 
poſed to be within the Manoꝛ. 
Fo? the other matter they all held, That Tender and Refuſal 
was as much as Payment. | 
And Twifden ſaid, It was reſolved, where an Award was made $ Co. 76. 
that A. ſhould pap B. 101. and that B. ſuper receptionem decem libra- 1 Inſt. 203. 
rum ſhould releaſe, that he was bound to releaſe it, if the Money, © pg 
were offered, tho' he ſhould refuſe it. Therefore they gave Judg- 
rg ba the Plaintif. 


Sir oo Coriton and Harvey verſus Lithby. 
Aſch. 22 Car. 2. Rot. 33 In an Action upon the Caſe the 2Saund.: 15, 
Plaintiffs declared, That there were koͤur ancient Mills ee 288, 
within a Mano, | : ; Keb 95 
And that J. C. was leiled in Fee of tws of the Mills, and J. H. $ 3, 
of the other two; and laid a JIrſcription in each, That they! =; pf 27. 


ow kept the Mills in Repair, and found Geinders, to the _ 
that 


— — 1 2 2 
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that the Tenants of the Manoꝛ might grind at them; and that 
time out of mind the Tenants had ground omne frumentum, to be 
ſpent in their Houſes, at the Mills of J. C. oꝛ at the Mills of J. H. 
And fo2 that the Defendant ſpent Coꝛn which was ground at nei⸗ 
ther of the Mills, they bꝛought this Afton. 

To this Declaration the Defendant demurred: 

Firſt, Fo2 that they join in the Aﬀton, and ſo the one tat reco: 
ver Damages koꝛ not Giinding at the other's Mill, which is ng 
Loſs to him. 

Secondly, The Preſcription ts fo? Gꝛinding all the Conn to be 
ſpent in the Houſes of the Tenants, which is unreaſonable ; foz a 
great deal of Con ts uſed which is not pꝛoper to grind. Soit was 
ſaid to be adjudged between Aylett and Charleſworth 1654. in B. R. 
that the P2eſcription ought to be laid fo2 all Con, reicurandum & 
conſumendum in their Houſes, And this laſt Exception was held 
to be material by all the Court. 

But they conceived the Aﬀton might be bzought by both; fo? 0: 
therwile there could be no Remedy upon the Pꝛelcription. Foz 
ſingly they could not bꝛing it, becauſe Gzinding at any of the Mills 
would excuſe the Defendant. 

But Hale ſaid, The Declaration was naught ; becaufe it is, That 
the Defendant ought to grind at the Mills of J. C. 02 J. H. which 
is true, if either ot them hath an ancient Mill, altho' the other hath 
no Pꝛetence oꝛ Right upon the Pꝛelcription: And therefoze it ought 
to have been laid thus; That ſuch Con, &c. as was not ground 


at the Hüls of J. C. ought to be ground at the Mills of J. H. and then 


2 Keb. 849. 
Scire 7 2 
1 Mod. 79. 


have averred, That the Defendant's Cozn was ground at neither 
of them. Jt was adjudged foz the Defendant. | 


Skinner verſus Webb. 


DE Caſe was this: A Judgment was recovered in this 
Court in an Action upon the Caſe upon a Bill of Exchange, 
and a Scire facias was bꝛought Quare execution?', &c. and a Judg- 
ment upon that; upon which a TUrit of Ertoꝛ was bꝛought in the 
Exchequer⸗Ehamber, and the Judgment was affirmed ; after which 
the Defendant died, and a Scire facias (reciting the Judgment, and 
Alſirmance of it in the Exchequer⸗Chamber) was brought againſt 
the Adminiſtratoꝛ, and Judgment had upon that; and the Ad⸗ 
1 brought Erro2 upon the Judgment in the laſt Scire 
acias 
The Court were moved, not to allow this Uirit of Erroz, 02 at 
leaſt not to ſuperſede Execution, by reaſon of its being a ſecond 
CUrit of Erro?!. | 
And the Court held, That this Writ of Erroꝛ did not lie into the 


* Chamber; tho it hath been — that ſuch * 
0 
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ok Erroꝛ lies in the Exchequer-Chamber, (by the Statute of the 27th 1 Mod. 79. 
ol Eliz) upon a Judgment in a Scire facias, recover d upon a Judgment = 38. 
in an Aﬀton bꝛought by Bill in this Court; becauſe tis in Execution 3 , 
of the Judgment, and is (as it were) a piece of the firſt Aion. Other⸗ de 
wiſeof a Judgment in a Scire facias upon a Rec ognizance, oꝛ the like. / - 4 
Now this $cire facias is bꝛought upon a Judgment affirmed in 
the Exchequer-Chamber, which therefoze is pꝛivileged from any 
other eit of Erro2 to be bꝛought upon it there: So that this 
CUrit of Erroꝛ can be bꝛought only upon the Judgment given in the 
Scire facias; and ther efoꝛe it doth not lie into the Exchequer⸗Chamber. 


Jacob Hall's Caſe. 


6 was made to the Lod Chief Juſtice by divers of Mod. 76. 
the Inhabitants about Charing · Croſs, That Jacob Hall was 2 Keb. $46, 
erecting of a great Booth in the Street there, intending to ſhew 
his Feats of Activity, and Dancing upon the Ropes there, to their 
great Annoyance, by reaſon of the Crowd of idle and naughty Peo- 
ple that would be d2atn thither, and their Appꝛentices inveigled 


krom their Shops. | 


Upon this the Chief Juſtice appointed him to be ſent fo2 into 
the Court, and that an Jndi#ment ſhould be pzeſented to the Grand 
Jury ofthis matter ; and-withal the Court warned him, that he 
ſhould pꝛoceed no further. 9 5 Wh 
But he being diſmiffed, they were pꝛelently after infouned, That 
he cauſed his TUozkmen to go on. TUhereupon they commanven 
the Marſhal to fetch him into Court: And being bzought in and 
demanded, How he durſt go on in contempt of the Court? pe with 
great Jmpudence affirmed, That he had the King's Warrant for it, 
and Promiſe to bear him harmleſs | | 

Then they required of him a Recogntzance of 3oo l. that he 
ſhould ceaſe further Building ; which he obſtinateiy refuſed, and 
was committed: And the Court cauſed a Necom to be made of 
this Nuſanee, as upon their own Utew (t deing in their May to 
Weſtminſter, ) and awarded a TUrit thereupon to the Sheriff ot Mid- 
dleſex, Commanding him to pꝛoſtrate the Buud ing. 

And the Court ſaid, Things of this nature ought not to be 
placed amongſt Peoples Habitations, and that it was a' Nuſance 
to the King's Royal Palace ; beſides, that it ſtraitned the Map, 
and was inlufferable in that reſpet. RE 

The King verſus Wright. 
XN Jnditment was againſt him fo? ſuffering of two Perſons 


toeſcape,qui commiſſi fuerunt by the Juſttces of the Peace, 


fo? an Offence againſt the _ of 8 H. 6. of Fozcible ente. 
Bure Atter 


* 
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After aUervit kor the Plaintiff, and Judgment, a Writ of Erro; 
was bꝛought, and afligned foꝛ Erroz, That it was not expꝛeſſed hol 
the Commitment was, whether upon Uiew of the Juſtices, oꝛ Aer. 
did upon an Jndifment; lo that it doth not appear that they 
were legally committed, nothing ok the Pꝛoceedings being ſet 
fozth, and tis not ſo much as ſaid, debito aut legitimo modo com. 
miſſi fuerunt. Jf a Man be fndifed of Perjury in his Dath won 
befoze-a : aſter ol Chancery z it muſt be ſhcwn, that the Matter 
had an Authoꝛity to take an Dath; 

And the Court doubted at firſt, and commanded the Clerk of 
the Crown to ſearch Pbꝛecedents, and he found that they were moſt, 
debiro modo commiſſi; but ſome without that Clauſe : And the 
Court held, it being but Inducement to the Offence whereupon this 
Indidment fs, that it was well enough alledged, and after the Ger⸗ 
dlck they muſt intend the Commitment was legal. Vide Cromy- 
ron's Juſtice of Wer . a. n a are two Peecedents Ge 


this. 3 12 


: . It was. ca by Hale, Chat upon n non EP, Infancy 
might be . in Evidence, tho upon non eſt. "_ it coul 


not. 1773 47 
, The King vf Alway and Dion. 
3. Poa to reverſe a Judgment upon an. Indiements daran the 
Award of the Venire was entred, Præceptum fuit Vicecomiti, 
&c. ihich is moꝛe like an Piſfoꝛy ot the Recoꝛd, than the Recon it 
ſelk; fo it ought ta be Præceptum oft; une are e the-Precepents: 
mtb Cure 85 was reverſed. | Fi 7 = 


| ' Waldron vue Ruſcaric, | 


2Saund. 39 
IMod. 81. 


* a 
* * 0 : 1 . 
* 7 +» . 


: | 3 
ILL: VE Bane In an Ejetment a Special Aerdid was 
«found; - That one levied a Fine of all his Lands in Saint 
Inderion, in Cornwal, and that he had Lands in Portgyvyn, and 
that the Conſtables: of Saint Inderion exerciſed their Authozty in 
, Keb . Portgwyn; and that Portgwyn had a Tithing man. 
321, 848. And whether this Fine conveped the Lands an Portgwyn was left 
Ante 143. to the Judgment of:the Court and refolvepthat it did. 
2 Mod. Her. A Bariſh map contain ten Alls e and f a Kine be levied of the 
239, . Lands in the Pariſh, this carries whatſoever is in any of thole 
Vent. 31. Clills. So where there are divers Gills, if the Conſtablewick of 
foo. bond the one goes over all the reit, that is the Superiour o2 Pother⸗ 
3 Vs Gill, and the Land which is in the other ſhall paſs per nomen of 
2 2 ail the Lands in that: And tho it be kound that Porrgwyn had a 
Owen. 60. Tithing⸗ man, Decenarius, luhich prima facie is the ſame with a 


Hutton 93. rn and differed little in the Execution of: that Dffice con: 
Li. R. 73. on cerning 
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cerning Keeping the Peace; Yet Hale ſaid, He was not the ſame 
Officer. 5 and tis found that the Conſtables of St. \nderion: have a 
ſuperintendencp over Portgwyn, and therefoze tis but as an Hamlet 
of St. Inderion: But if found that they had diſtin Conſtables; and 


could not interfere in theit Authoꝛity, it would be otherwiſe. Owen 60. 


' Nore, It was ſaid by the Court, That if there be a Conbinion Ante. 30. 


of a Foꝛcible Entry upon the-Utew of the Juſtices of the Peace, no 
carit of Erro2 lies upon it; but it may be examined upon a Cer- 
tiorari. : iin CELINA | 1 8 „ 

The King verſus Green & al". * 


Seftions: of the Peace. 


TJ power indiFed fo? refuſing to take the Oath of Allegiance gy, 212. 
I. contained in the Statute of 3 Jac. tendered to them at the 2$aund. 389. 


2 Keb. 825, 


One appeared, and the Entry was Nihil dicit, &c. ideo remanſit 830. 


Dom? Rex verſus eundem indefenſus. | 

And the others were convicted, and Judgment given quod fo- 
risfaciant omnia bona & catalla, rerr' & tenementa Domino Regi & 
extra protectionem Dom Regis ponantur & committuntur, & quili- 
bet eorum committitur Gaolæ. They bꝛought Erroꝛ. And 
Feirſt, It was moved, That the Indidment was fo2 refuſing the 
Oath contained in the Statute of 3 Jac. in his Anglicanis Verbis 
(viz.) I do truly and ſincerely acknowledge, &c. that our Sovereign 
Lord King Charles the Second is rightful King of this Realm, &c. 
Whereas the Statute is King James; and the Moꝛds ot theStatute 
are, Thar the Juſtices of the Peace ſhall demand of ſuch Perſons there 
mentioned, to take the Oath hereafter: following. So that tis tied 
up to that Oath in cerminis, and then it cannot be adminiſtred 


after the Death of King James. And the diverſity of the Penning 


of this At of 3 Jac. and the At of 7 Jac. was obſerved in the laſt ; 
theWows are, Shall take and receive an Oath according to the 
Tenor and Effe of the Oath contained in 3 Jac. which is as much 
as to ſay," the ſame Dath in Subſtance. So the At of 1 Eliz. cap. 
1.18, That the Oath ſhall be taken according to the Tenor and 
Effect hereafter following. Therefoze it was objected, That the 
Jnditment might have been upon the Ack of 7 Jac. but not upon 
3 Jac. which.it was conceived, was tied up to the Perſon of King 
James, and therefoze determined by his Death. As if a Leaſe be 
made durante beneplacito Regis nunc, it doth end by the Demiſe of 
that Ring that made it: Otherwiſe, if it be durante beneplacito 
Regis. Moor pl. 311, And tho' theſe Statutes fo2 the Oath of 
Allegiance be general Laws, and need not have been recited ; yet 
when an Indickment is grounded upon an At therein mentioned, 
which will not maintain it, it ſhall not be made good upon any 
other gener al A. | +45 ny | 

"I 3 2 Secondly, 


of 
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Setundiy, Another Matter inſiſted upon fo2 Er toꝛ, was in th the 
Entry of the Nihil dicit, which was ideo remaaſit Dom Rex 
verſus eundem indefenſus, whereas it ought to have been remaner, 
aud ſo the Recow' it ſelf muſt erpꝛels: But as it is, tis but an 
Þifo of the Retom, and therefoxe upon Iudicments where the 
Award ot the Venire is Præceptum fuir, tis not good, but Hould be 


Præceptum eſt. 


Thirdly, An Exception was talen to the en which com- 


mands the Sherfff to return 12 probos & legales homines, qui nec 
Dom' Regem nec ali 3 partem aliqua affinitate attingunt; where: 


as in the King's Cales his -Kinvzed may be returned, and therein 
no Challenge to the Favour, neither ought the Sheriff to be re- 


1. # train d krom returning them. 


mittitur, which is an Execution of the Judgment that ſhould have 
- been given, and not the Judgment it ſelf, ' which ought to have 


Fourthly, The Judgment is Committuntar,& quiliber corum com- 


been Committantur, &c, as 'tig extra * Domini Regis 

ponanrur, and not ponuntur. 

1 8 It was alledged, That the Statute was mibrecited i 
places. 

1. Fo; See ot Rome, it is written Seaof . E inffead of 
n it is mare Romanum, which rer it to be no 

euſeee . 

2. The Mom of the Statute are, tdo declare: in my Conlei. 
ence before God, whereas the Indidment is, 1 do declare, &c, in 
Conſcience, and leaves out my 

It was alſo objeſted, That the woꝛds of the AX being, Thar ſuch 
as refuſe the Oath ſhall incur the danger and penalty of Præmunire 
mentioned in the Statute of 16 N. 2. which ena#s, That ceſs 


Hall be made againſt the Offenders therein mentioned by Præmunite 


facias, in manner ag tis oꝛdained in other Statutes. And it appears 
that no ſuch P2oceſs was made upon this Jnditment 3 wherefor 
the Statute is not obſerved. 

Curia. The firſt Erroz was viſallowed by all the Court, and held 
clearly, that the Judgment was well grounded upon the Statute of 
3 Jae. Fo2 the naming of the King is but an inſtance of the thing 
as it ſtands at p2efent ; and it might as well be objefed, Chat the 
Dath in the Statute is, JT A, B. vo ſwear, &c. And tho ſome Sta: 
tutes (ay accowing to the Teno2 and Effex, and this is the Oath 
hereafter following, it was held to be all one; koꝛ accowing to the 
Tenoz and Effex, and accozding to the wowds are all ane, üer 


a Certiorari is to certffie Tenorem Recordi. 


| Theſfecond was held to be Erroꝛ, and that the Judgment given 
upon the nihil dicit muſt be reverſed ; fo2 there were ſeveral Judg⸗ 

wc mes given, viz. One upon that, and another given — the 
reſt, _ therefoze was not affected by that Erro. 


The 
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LOS SO bales” A AACR IS 


Che taurth was over ⸗ ruled; fo2 where the Party is peeſent, the 
Judgment is always quod committiturꝭ as appeared by the Pꝛere⸗ 
dents. a 
F.ilthlp, The Uariances from the Statute were-notheld tobema- 
terial; fo; in old Writings, tis written Sea of Rome; and de- 

- claring in Conſcience, and in my Tonſcience, are the lame. 5 
The ſixth Erroꝛ was alſo diſallowed, fo2 the Tloꝛds of the Sta⸗ 
tute are, Shall incur the danger and penalty of Præmunite mention'd 

in 16 R. 2. which doth not necefſarilp bind up to the Þ2ocels;; but 
means that luch Judgment and Foxefttire ſhall be, and it appear- 

- N the Parties were pꝛelent, there was no need of any 

wceis 
But as tau the third Exception which was taken ta the Venire, they Vid. 16 R.2. 
ſaid they would be adviſed until the next Term; and they told 5 5. which 

Puloners, (who were Quakers, and had brought a Paper which this. 
they laid contained their Acknowledgment of the King's Authozitp, * 
and Pꝛoleſſion to ſubmit to his Government; and that they had 
no Exception to the matter contained in the Path, but to the Cir- 
cumſtance only, and that they durſt not take an Oath in any Cauſe, 
which they pzayed might be read, but could not be permitted) that 
their beft courſe was to ſupplicate his Dajeſty mn the mean time fo? 
his Gacious Parvon. - 


Radly and Delbow verſus Eglesfield ad Whital 


JN an Aﬀion fuer; R. 3. cap. 5. & , H. 4. cap. 11. fo2 ſuing the 2 Lund 259. 

Plaintiff in the Admiralty, foz a Ship called the Malmoiſe, 2 _ 3 4 
pꝛetending ſhe was taken piratice; whereas the Plaintiff bought? * 
her infra corpus Com. It ſeems there was a Sentence of Ad⸗ 
judication of her, to be lawful Pꝛize in Scotland in April 1667, 
as having carried bellicos apparatus (i. e. Contrabahd Goods in 
_—_ Dutch Mar) and the Plaintiff bought her here under that 

ite, 

The-Libel was, That the Ship belonged to the Delendants, and x2 
about January 1665, was laden with Baſts, and had Letters of 
Safe Conduct from the Duke of York to p2otet her from Conculſ⸗ 
lion, &. and that certain Scotriſn JPytbateers did p2aftiſe to take the 
{aid Ship; and after the Dekendants took her, and being tequeſt⸗ 
ev; refufed to deliver her, and that = © lueti ceſſantis & damni 
emergentis, they ſuffered ſo much lofs, & 

The Defenvants pleaded Mot gatlty to this Aion, and upon R:ym. 473. 
the Trial woum not examine any Witneſſes, but pxayed the Opt- 1 dd. 358. 
nion of the Court; who ſaid there was good Caule upon the Libel, Yetw. 4 
(which nom they mult take to be true) in the firſt Jaftance fo? the sty. 418. 
Adnnralty to proceed. In 43 Elz. it was reſolved, If Goods are 


taken * P. rates on the Sea, tho' they are ſold afterwards at Land, 
| pet 
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1 Sid. 320. pet the Admiralty had Conuſance thereof; ko: that which is inc. 
7 Roll. 33'- dent to the augimal matter, wall not take away. the Jurisdiition, 


Molloy 9, 

I O, 11. 
Velv. 92. 
Cro. El. 92. 


Foftea 308. 


and that is Law, tho' there were another Reſolution in Bingley's 
Caſe. 3Jac 7 Ed. 4 14. and 22 Ed. 4. If Goods are taken by an 
Enemp, and retaken by an Engliſhman, the Property is changed: 
Otherwiſe, if by Pirates. And if in this Caſe the taking were not 
piratice, it ought to have been alledged on the other ſide. Pad the 
Sentence in Scotland been pleaded in the Admiralty, the Court would 
have. given Deference to it; as if a Ban had a Judgment in Com. 
muni Banco, and ſhould begin a Suit fo2 the ſame - in Banco Re- 
gis ; This might be made a good Plea to the Suit, but not to 
the Jurisditton; fo2, fo2 ought appeared, this might have been the 
my Pooſecution, and no Pꝛoceedings might have been in Scot- 
and, "4 : | ö 1 
This came to be tried at the Niſi prius befoze Hale, who was 
of the Opinion, ur ſupra, then. But becauſe it was a Caule of 
Weight, he oꝛdered it to be tried at the Bar. And becauſe 'twas 
foꝛ his Satigfaitton, and koꝛ a full Reſolution, the Jury was paid 


between the Parties. Note, A Pꝛoctoꝛ, ſwoꝛn a Witneſs,ſaid,TUhen 


this Cauſe was in the Admiralty, there was a pꝛoviſionate De⸗ 
cree, as they call it, oꝛ primum Decretum, which is a Decree of 
the Poſſeſſion of the Ship, and upon that an Appeal to the Dele: 
gates; but my Loꝛd Keeper being inkoꝛmed, That no Appeal to 
them lay upon it, becauſe it was but an interlocutoꝛp Decree, upon 
hearing of Counſel he ſuperleded the Commiſion, 

When a Ship is lo leized, upon Security glven, tis the Courſe 


ofthe Admiralty to ſuffer her to be hired out. 


1 Mod. 286. 
2 Keb. 696, 


257 05 
5 Eliz. c. 4. 


contrarp. 


Watkins verſus Edwards. 


Aſch. 22 Car. 2. Rot. 408. An Action of Covenant was bꝛought 
| by an Inkant per Guardianum ſuum, fo2 that he being bound 
Apprentice to the Defendant by Jndenture, &c. the Defendant did 
not keep, maintain, educate and teach him in his Trade of a 
Dzaper as he ought, but turned him away. ff ati 

The Defendant pleads, That he was a Citizen and Freeman 
of Briſtol ; and that at the General Seſlons ok the Peace there, 
there was an Ozder made, That he ſhould be diſcharged of the 
Plaintiff foz his diſozderly Living, and beating or his Maſter and 
Piſtrels; and that this Ozder was enrolled by the Clerk of the 
Peace, as it ought to be, &c. To this the Plaintiff demurrs. 

The firſt queſtion was,  TUhether the Statute extends to all Ap⸗ 
pꝛentices, 02 only ſuch as are impoſed upon their Maſter by the Ju- 
ſtices, and compeilable to lerve. And Hale and Moreton inclined, 
That it did not extend to all Appzentices. Twiſden and Rainsford 


J | Secondly, 
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' Secondly, CUbhether they had Power to diſcharge the Yaſter of 
his apprentice, as they might, & e converſo. 

Hale conceived they could not; but cauſe the Servant to have 
due Cozrefion, in caſe the Maſter complained of him. 

Twiſden, Rainsford and Morcton, contra. Jo; he may be ſo in- Hankwor- 
coꝛrigible, that the Maſter cannot keep him without ſtanding in con- thy s Caſe. 
tinual Fear; and in Mich. 21, and Hill. 21. & 22 Regis nunc, upon the bed rz. 
removal of an Ower ok Seffions from York, it was relolved , 
That the Maſter might be eaſed of his Appꝛentice by the Seflions 
upon juſt Cauſe. And Twiſden ſaid, Shelton, Clerk of the Peace fo2 
Middleſex, inkoꝛmed him, that ſuch Oꝛders are frequently made. 

Thirdly, The great queſtion was, Whether the Defendant ought *$und.3:s 
not to have applied himſelf to one Juftice firſt, as the Statute di⸗ Mod. 207. 
recks; that he might (ik he could) have ſettled the Buſinels, and it 
not, then to go to the Seſſions, and not to go thither per ſaltum, 
as upon the Statute ok the 18 Eliz. cap. 32 The Seſſions cannot 
make an Oder fo2 keeping of a Baſtard, but upon an Appeal from 
the two Juſtices, who are firſt to make an Oꝛder. 

HFale. This Caſe differs, fo2 the 18 Eliz. gives the firſt Man 

Power to make an Ozder, which ſhall bind the Parties until it 

[8 avoided by Appeal; but this Statute of 5 Eliz. gives no Juril⸗ 

— to the firſt Ban, fo2 he fs only to compound the buſineſs if 
can. 

Twiſden. The diſcharge being ſet fozth in an Dyer, we mult 
intend it duly made; tis the common Pꝛadctice to go to the Seſſions 
firſt, Jt was moved at firſt, that it did not appear that the Plain⸗ 
tiff had Notice ; but that Point was waved, fo2 being in a judict- 
al Peoceeding, it ſhall be intended. Et adjournatur. | 


Lucy verſus Levington. 


Peg ole Rot. 96. Covenant by the Plaintiff as Executdꝛ of > kcb. 831. 

JS. fo; that the Defendant covenanted with J. S. his Hetrs 2 Lev. 26. 
and-Alligns,to levy a Fine, &c. and that they ſhould enjoy the Lands 
againſt all other Perſons claiming under Sir Peter Vanlore ;andthen 
he ſays,. That Sir Robert Crooke and Abraham Vandebendy in the 
Teſtators Life-time, did enter claiming under Sir b. Vanlore, &c. 
The Defendant pleads, That he had a good and indefeaſible. 
Title in the Lands at the time of the Covenant, by vertuc of cer⸗ 
tain Fines from Sir Ed. Powel and his Cite ; but that in 13 Regis 
nunc, there was an Act of Darliament, by which theſe Fines were 
made, and declared to be, void, and that Sir R. C. and A. Vande- 
bendy had Title,- and entred byreaſon of the Ac, and not otherwiſe, 
(The At which was pleaded in hac verba recites, That certain 
Men came with armed Force, and thereby ertozted, and took the 
Fines, &c ,) And to this the Plaintiſt demurred. , 
t 
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It was urged fo2 the Defendant, That this Title was by mat. 
ter ſubſequent to the Covenant, and not any thing which was in 
being then; as 9 Co. 106. Sir T. Greſham conveys Land to certain 
Aſes, with power of Revocation, and then does revoke, andaltens 
and dies; the Revocation was not warranted by his Power, but 
was after made good by At of Parliament, and then P2ocefs went 
out againſt his CUidow fo? a Fine, fo2 the Alienation of Sir I. C. 
the Lands being of capice Tenure ; but ſhe was diſchar ged, becaule 
the Alienation had its effect by an Ack of Parliament, which can do 
no wrong. | : oi 

Twiſden. *Tis hard this ſhould be a Bꝛeach; fo2 the Dekendant 
cannot be intended to covenant againſt an Ac of Parliament, 
thing out of his Power. Baron and Feme levfed a Fine, J. S. co. 
venants, That the Conuſee ſhall enjoy it, againſt ali lawfully claim 
ing from B. and F. bzings Dower after the Death of B. the Con: 
ſee does not plead the Fine, but ſuffers Judgment and bꝛings Coye: 
nant againſt J. S and adjudged againſt him; fo2 the Covenant ſhall 
not extend to a Right which is barred, and beſides ſhe did not 
claim lawfully, There is an Old Book which ſays, That if aj 
Atainder be reverſed by Parliament, the Perſon ſhall have Treſ- 
— ma him, which took the P2ofits of his Land in the jt: 
er . : 

Hale, My Lady Greſham's Caſe is not like this; fo2 there the 
arty was in by the Queen's Conſent to rhe Alienation by the qt 
e paſſed ; but here the Covenant is bzoken, as much as ik a Wan 
recover Land, and then ſelf and covenant thus, and then it be evit. 
ed in a TUrit of Right; fo2 this is in the nature of a Judgment. 
| Tho' it be by the Legiſlative Power, it may be the p2oſpett of this 
b | AX was the Reaſon of the Covenant; noz has the Defendant 
{ reaſon to complain, foz the AX was made becauſe of his own 
Fraud and Foꝛce. Every Man ts ſo far Party to a pꝛivate Ai of 
Parliament, as not to gainſay it, but not ſo as to give up his 
Intereſt; tis the great queſtion in Barrington s Caſe, 8 Co. the 
matter of the Act there direcks it to be between the Fozeſtetg 
and the Pꝛopzietoꝛs of the Soil; and therefoze it ſhall not extend 
to the Commoners, to take away their Common. Suppoſe an It 
ſaps, Whereas there is a Controverſy concerning Land between 4 
and B. tis enafed, Thar A. ſhall enjoy it. This does not bind 
others, tho' there be no ſaving, becauſe it was only intended to 
end the difference between them two. Therevupon Judgment was 
given fo2 the Plaintiff. ES 4 WON e 
It was agreed by all the Juſtices, That tho' the Covenant were 
made only to J. S. his Heirs and Aſſigns, and it were an Eſtate of 
Inheritance; yet the Beach being in the Teſtato?'s Like⸗time, thc 
Executoꝛ had well bzought the Aﬀton fo2 the Damages. 


1 Peters 


1 Mich. Anno 23 Car. II. in B. R. -þ =y 


9 


—— 


Peters verſus Opie. 


N an Aſſumpſit the Plafntiff declares, That there was an poſe: 214. 

Agreement between him and the Dekendant, that he (the 2 Saun. 350. 
Plaintiff) ſhouly pull dawn two Calls and build an Houſe, 8c. 3 Feb. 8 r, 
fo2 the Defendant, and that the Defendant chould pay him pro la- 2 Lev. 23. 
bore ſuo in & circa divulffonem, &c. 8 1. and that in Conſideration 
that the Plaintiff aſſumed to perfozm his part, the Dekendant al⸗ 
ſumed to perkoꝛm his: And the JAlaintiff averrs, that he was pa- 
ratus to perkozm all on his part, but that the Dekendane had not 
pald him the Money: And after a Uerdick fo2 the Plaintiff it was 
moved in Arreſt of Judgment, That he did not averr that he had 
done the wo2k. | | >, 

Hale. Pro labore here makes a Condition pꝛecedent, and there⸗ Hob. 41, 42. 
fore the Perfozmance of the wozk ought to have been averred; fo: 
though in caſe of a Recip2ocal ]P2omiſe, Perkoꝛmance need not be 
averred, pet if the Pꝛomiſe refers to an Agreement, which contains 
a Condition pꝛecedent, the Perkoꝛmance of that muſt be averred; 
as if J ſhould p2amile one to go to York, and fn conſideration of that 
he pꝛomiſe to pay me 101. there nerds no Averment of my going to 
Vork; otherwiſe, if the Counter⸗pꝛomiſe were to pay 10 l. fo2 my 
going to York. So if the Counter⸗pꝛomiſe were to do a thing af- 
ter a time (afcertafned 02 to be alcertained,) it muſt be averred 

that the time is paſt, Therefoze, that it is laid by way of Rect- 
pocal Pzotnife will not concern much, fo2 every Agreement is a 
Neclpꝛocal P2omiſe; but the matter is, what the Agreement fs. 
Here though the Recipzocal Promiſe be the Foundation of theTon- 
ſideratlon, pet tis to be conſidered, that it refers to a Condftio- 
nal Pꝛomile 02 an Agreement, and the Pꝛomiſe obliges not the De- 
kendant to do it otherwiſe than accoꝛding to the Agreement. Now 
to ſhew this pro labore makes a Condition p2ecedent, ſuppole 
the Agreement to be fn writing thus, Memorand' that J. S. agrees 
and pꝛomiſes to build, and J. N. pzomiſes to pay him ſo much fo? 
his pains, it cannot be taken but that the building muſt be ppece- 
dent to the Payment. *Tis the common way of Bargaining, and 
in common dealing men do not uſe to pay befoze the wok be 
done; it would be inconvenient to give croſs Actions in ſuch caſes 
elpecially, ſince tis likely that the CHozkman is a pooꝛ Man. Tis Hob. 41, 42. 
true, if there be a time limited foꝛ the Payment, which time may | 
fall out befoze the CUoz& oz thing be done, there the doing it is 8 
nor a pꝛecedent Condition. Vivian and Shipping, 3 Cro. An ward 355. 
that one ſhould pap 10 J. and in Conſideration thereof, the other 
ſhauld become bound, &c. adjiudged the paping the 101. was a 
Condition pꝛecedent (5 02 15 H. 7. 10.) is our Caſe in Point: It 


the Plaintiff had alledged that he had ofTered to work, and the 
| Aa Oeken⸗ 


1 
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Defendant had hindzed him, it had been good. The want of the 
Averment is not helped by the Uerdit, fo2 32 H. 8. extends not 
to Declarations oꝛ Avowries, but only to Pleading; if otherwiſe, 
there had been no need of 21 Jac. c. 13. to cure the want of aver: 
ring the Party's Life. 3 

Twiſden contra. There is no need of the Averment, there be- 
ing Recipzocal P2omiſes, upon which the Parties have mutual Re: 
medies, and relyed upon the caſe, 1 Roll. 46. 

Rainsford agreed with Hale. Et adjournatur. Poſtea 214. 


— 


1 
— em 


Termino S. Hillarii Anno 23 & 24. Car. II. 
In Banco Regis. 
Harwood's Caſe. 


1 Mod. 77, F E was committed to Newgate by the Court of Oꝛzphans; 
hy A F- and upon a Habeas Corpus it was returned, That the 
1 Sid. 250. City of London is an ancient City, and that time out of 
2 Lev. 32. mind the Mayo; and Aldermen have had the Cuſtody of Oꝛphans 
2 eb. 847, within the City, until the Age of 21 0; Parriage, and that there 
55" hath been time out of mind a Court of Reco2d, (called the Court of 
Oꝛphans) holden befoze them, having Conuſance ok all matters con- 
cerning O2phans, and that they had power to give Licence to mar: 

ty a-TUoman: which was their Dyphan, oz to deny it upon reaſon- 
able Cauſe; and if any one did marry ſuch Oꝛphan without Licence 

firſt had from the laid Court, that they might impoſe a reaſonable 

Fine upon him, and ik he ſhould refuſe to pay it, oꝛ to ; Security, 

to commit him to Pziſon. It was alſo returned, That Harwood 
did marry ſuch an Ozphan without Licence firſt obtained, where: 
upon he being pꝛelent in Court, they fined him 401. and he refit 

ling to pap it, 02 give Security, was committed. 1 
To this Return, Firſt, it was objefed,That this Cuſtom ſhall not 
bind Strangers. In 1 Cro. 619. Dean's Caſe, who was impziſoned 
fo2 refuſing to find Sureties fo2 the Good Behaviour, which was 
demanded of him, becauſe he called an Alderman Fool, it was 
teturned, That if a Freeman commit ſuch an Offence, &c. So in 
Andrew's Caſe, in Hutton 30. one was impziloned fo2 not giving. 

Security fo2 the Payment of a Legacy, deviſed by his Teſtatoꝛ to 
an Oꝛphan, he is returned to be a Freeman. 5 
Secondly, This Cuſtom as returned is unreaſonable, fo? it 


would oblige Strangers at what diſtance ſoever from London, — 
E canno 
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cannot take notice who are Oꝛphans of the City; yet they auld 
incur a Penalty by marrying them without leave krom the City, 
and they have not returned, that Harwood married the Oꝛphan 
within the City; and therefo2e it muſt be intended that he did not, 
and in all other Þ2-1\ints moſt advantageouſly fo2 him, in regard he 
cannot ſhew the truth of his Caſe by pleading to the Return, In 
an Aion upon the Statute of Labourers, the Plaintiff declared, 
That he retained a Servant at London, and that the- Defendant 
retained him within the Term he had contrafed with him foz, The 


Detendant pleaded, that he tound him vagrant in another Coun- 


ty, and there retained him; and held that it was a good plea, foꝛ 
he was not bound to take notice of a Reteiner by the Platntiff,when 
it was in another County. 17 E. 4. 7. b. The difference is taken be- 
tween Cuſtoms general, ſuch as Gavelkind, and pꝛivate particular 


. Cuſtoms, the one every one ſhall take notice of, but not the other, Cro. 55. 


3 Cro. Launder and Brook's Caſe. The Court of Oꝛphans is a par- 
ticular Jurisdickion, and not to be extended all over England; and 
it appears by the Books, that they may have a Raviſhment of 
CUard, F. N. B. 142. B. Hob. 95. which therefoze ſeems to be their 
pꝛoper Remedy, rather than the Courſe they have now taken. 
Thirdly, The Cuſtom is unreaſonable, that they ſhould im⸗ 
— the Fine who are to have it, and fo to be Judges and 
Fourthly, Jt was alledged, That the Fine was unreaſonable, 
which is not to be pꝛopoꝛtioned to the Poꝛtion the D2phan is to 
have, (which was ſhewn in the Return to be 8001.) but to the 
Crime, 'fo2 it doth not appear, that the City is to have the Ualue 
of the Marriage, 02 any Benefit by it; and in this Caſe there was 
no Diſparagement, fo2 his Quality deſerved ſuch a Joztion, and he 
had the Conſent of her Friends. 1 a 
But notwithſtanding theſe Exceptions to the Return, it was re⸗ 
ſolved by all the Court, that he ſhould be remanded. 

As to the iſt, That it is not returned that Harwood is a Freeman, 
the Court reſolved, That it was not material, fo2 in many Caſes 
Strangers are bound by the Cuſtoms of London; as that of Fo- 


reign bought and Foꝛeign ſold was reſolved to be a good Cuſtom, 


15 Car. 2. between Hutchins and Players, in Communi Banco, 

2. Tho' it appears the Marriage was in a Foꝛeign County, and 
not ſhewn that he had JNotice, it is all one; fo2 if that might be 
alt excuſe, the Government of D2phans by the City of London 
would be utterly inſignificant, fo2 it would be only to leduce the 
Dyhan out of the Liberties of the City, and whatever Practice 
there were to diſparage her in her Marriage, it would be diſpuniſh- 
able by them; and Motice in this caſe is impoſſible to be given, but 
moſt caſie to be taken; fo2 what moze p2oper than fo2 a Yan to 
* Infozm himſelf of the * of her, whom he intends to 
8 E3 - make 


Poſtea 204. 


| 
7 


ON. 


1 80 


» 
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Statute of this King, that takes away the Court of Wards, ſaves 


make his (ite? and if Notice were requiſite, it muſt be given to 
all the Men in England capable of Marriage; and in what man, 


ner ſhould that be? by firing it like a Pꝛoclamation to ſome not. 


ribus place in the County? Pet it would be then hard to main 
tau; that a Man was bound to take Motice ot ſuch a thing. The 


and confirms the Jurisdickion of the Court of Dzphans in London, 


which being in a general Law is within every Man's Notice; fo; 


1 Mod. 60, 


81. 
Ante 88. 


- 


the Caſe of taking away a Man's Servant in a Fozeign County to 


that he was retained in, is not like to this, fo2 it he be detained 
'aftet Demand made, he which firſt retained him may have an ad. 


on, and ſo is at no loſs; but here there is no Remedy by unde. 
-fng the Marrmͤge, and therekoze tis fit the Rathneſs of it ſhot 


be puniſhed. This Cuſtom concerning Oꝛphans is not confined 


to the Malls of London in many particulars. All the Childzen of 
a Freeman, tho? he dies, and they were bozn out of London, ſhal 
pet be Oꝛphans; Jf a Legacy be bequeathed to a City Oꝛzphan in 
any. Fozeinn Ccunty, the Executoz, &c. ſhall be compelled to give 
Stcurity to the Court of: Ophans fo2 the Payment of it. Et vid, 
Luch's Caſe, in Hob. 247. The intereſt of the City adheres to the 
perſon of the D2phan where-ever he is; as a Citizen of London ſhall 
habe his perſonal ]Izivileges in all places, as exemption from 
Toll, Plage, (Quære the laſt) (per Hale.) And as well as they 
may have a Raviſhment- de gard in what County ſoc ver the O: 
phan was taken, fa they may-puniſh an unlicenced Marriage. Wa. 
ler's Caſe, 22 Jac. was the fame with this which was reſolved fo 
the City. It appears by the Return that Harwood was pꝛzeſent in 
Court; and Hale ſaid, they could not award Pꝛocels into a Foꝛeign 


Count. ERS | | 3 | 
3. Jt doth not appear by the Return, that the Bayoz and al: 


dermen are to have the Fine, and then it ſhall not be fo intended. 
But in Eaſtwick and Langham's Cafe, (which Langham was fincd 
fo2 refuſing the Office of a Sheriff, being a Freeman; ) it was held 
they might ſet the Fine, tho' they were to have it themſelves. 

4. Jt was held the Fine was not erceſive : But in regard there 
was no diſparagement by the Marriage, it was pꝛopounded by the 
Court, that upon the ſubmiſſion of Harwood to the Court of ©: 
phans, that they ſhould do well to remit the Fine. 7 


St. Aubin verſas Cox. 


Prohibition was pꝛaped to the Court of the Compter in 
Woodſtreet London, to an Aﬀton of Debt there commen⸗ 


2 Keb. $53, ced; fo2 that the Defendant had pleaded bekoꝛe any Imparlancc ta: 


854. 


ken, That the Cauſe of Afton did ariſe at a place out of their Juril⸗ 
diction, and offered ta have (wo2n his Plea, and they refuſed to 
accept this Plea, 8 Ghpon 
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- Upon this Matter a Pꝛohibition was granted; fo? Jnferfour 
Courts have not Cogttizance of Tranſito things, which-ariſe in 
places out ok their Jurisdition, as B. N. B. 45. is: But then tis 
not ſuffictent'to ſurmite ſuch Matter foꝛ a Pꝛohibition; but a Plea 2 Mod. 273. 
to that effect muſt be tendꝛed in the Inkertour Court, and that befoze 
any Imparlance taken (whereby the Jurisdickion would be admit- Polten 333 
ted) and it muſt be upon Dath; and then if refuſed, .a- Pꝛohibi⸗ 
tion ſhall de granted; oꝛ upon ſuch: Refuſal, a Bill of "ExCoptions 
max be made, ne Erro! A regs NB. 2F. N. 


3360 Hs, 


The hg vorſur Sefjeine and Ante. —.— 


Hopi nur indizow of Joeriuty! committed in their Evidence, 2 Keb. 718; 
given upon an Jndixment' of Barretry againſt Nurſe (the $54 . 

Record of which was recited in this Indickment, and therein it 

appeared that the Venite was made returnable coram J. S. & J. N. 
juſticiariis prædictis, und at à day certain, ) and J udgment given, 

und Erroꝛ bꝛought and aſſigned, that the Venire being returnable 

coram Juſticiariis prædictis, none but the ſame Juſtices could pꝛo⸗ 

teed, and not thole who late the nert Alizes by virtue ok a new 
Commiſtion : And therefoze the Pꝛoccedings bekoze them were 

coram non Judice, and ſu no Perjury could be committed. 

Secondly, The Venire ſhould not have been returnable at a 
Day certain, but ad proximas Aſſiſas; becauſe tis uncertain when. 
the Allies begin, and if they ould fall out to begin upon the very 
Day, vet it would not help the Erro in the firſt award of the Ve- IE 
nire. Sed non allocatur FF 
|  F02 the Statute of 1 2 Bu6- cnables new Commiſſioners of 
Y Oyer and Terminer to pꝛoceed where the koꝛmer let, before whom 
the Matter commenced, . - 

And fo2 the other Erteption, it makes the Pꝛoceedings only Ray m. 74. 
erroneous ; and while the Recozd ſtands unreverſed, the Perjury 1 
may be well aſſigned. It was ſatd at the ſame 94Mzes, that the © - Say X 
Judges may adjourn to a Oay certain; but if there be a Contt- contra. 
nuance over to the nert Aſſizes, : there muſt be no day crp2efled. * 59. 
But Inferiour Courts cannot make a Continuance ad proximam Ride 
Curiam, but always to a Day certain. * 


Stanlackes Caſe. 


9 an Jnquiſition ſuper viſum Corporis befoꝛe rhe Coꝛoner, 1 Mod. $2. 
it was found, That he died of a Megrim at Greenwich. 2 Keb. 859. 
Dir Edward Thurland moved foz a Melius Inquirendum, pꝛo- 
ducing ſeveral Affidavits, That Stanlack was riding in the Þigh- 
way, and a Coach with fix Hozles E by _ caſt him from = 
4 "OY e, 
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1 Mod. R 


283. 
2 


cauſe anew one ta be made. 


7 H 


Keb. 873. Defendants were charged to have conveyed away, which was the 


Poꝛſe and kill d him; and that divers offered to pzove this befoze 
the Cozoner, and he would not hear them: And ik this Enquex 
ſhould ſtand, the King would loſe his Deodand; and alledged, that 
there were ſeveral Pꝛecedents of this Nature, as in one Michael 
Bartholomew's Cafe, and Toom's Caſe, who hanged himſelk at 
Hackney about 15 years ſince. x T0 ; 


| Maytiard's Caſe. 


p20duced us a Titels in an AFion of Trover 
Reynell, Corey and others, :fo2 1200 l. which the 


Money of Mr. Luttrell, lately decealed, and belonged to Yrs, 
Luttrell, now Plaintiff, as Executrir,: he lwoze, that the Defen: 
fendants had the Yoney, and carried it out of the Houſe wherein 


Mr. Luttrell died; and upon his Evidence puncipally the Jury found 
the Defendants Guilty, uy | | 


Nom the/laft Eafter Term, which was about a year and an hall 


inte the Trial, Maynard made an Affidavit in the King's Bench, 


that Mrs. Luttrell had arreſted him among the reſt, fo? the taking 
away of this Money; and he being unable to put in Batl, and ay: 


pꝛehenſive of the Ruin that lying in Pꝛiſon would bing upon him, 


he applied himſeif to Mrs. Luttretl, who pꝛomiſed him Favour, ſo 
that he would accuſe Reynell and the other Oefendants with the 


_ taking of the Money, and be a Witneſs againſt them; and that 
he was examined befo2e a Juſtice of the Peace, (one A.) who did 
much urge him to depole againſt Reynell in this Matter. And 
that by their Thzeats and Pꝛomiſes he was bꝛought to give Falle 
Evidence, and that what he ſaid in his Teſtimony, relating to the 


Detendants taking awap the Money, was untrue. After this 


Affidavit made he was indi#ed ol Perjury, in what he wit 


neffro in the Action of Trover, and conkeſſed the ap” 
4 +# 8. 


— 


— 
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Mrs. Luttrell thinking this matter might difparage her Uerdit; 
bought an Inkozmation againſt him ot Perjury committed in his 
Allidabit, to which he pleaded Mot Guilty, but befoze the Trial 
made an Eſcape, fo that at the Day the Enqueſt was taken by 
| Default, . - ** | £ 

ö 99 9 Court were at firſt in doubt, whether they ſhould pꝛoceed 
upon the Inkozmation; the King having taken his Confeſſion upon 
| the firſt, it ſeemed contradictozy and repugnant to pzoſecute him 
upon this: But in regard the Aﬀidavit charged Mrs. Luttrell and 
| others with Having ſubozned him to perjure Himſelf, he might be 
| tried upon that as another diſtin Perjury, if fo be they ſhould 
be clear of having pꝛacttced with him. And upon the Trial of this 
Infozmation it did appear that he had charged them falfly, and ſo 
another Matter was moved, That the Indiament alledged the 
| Nerjury to be committed in Middleſex; whereas it appeared by the 
| {ffidavit pꝛoduced, that it was taken at Juſtice Twiſden's Cham- 
| ber, in the Inner Temple; wherefoze it ought to have been tried 
m London, where the Dath was taken; and though the Afdavit 
| were filed in Court, that would not help it. But the Court a- 
greed, Ik it had been in an Indidment it had been a good Dbjettt- 
| on, fo2 there the Difence is local; but otherwiſe they ſaid it had 
been held in an Jnfozmation. And Iwiſden laid, That if a Re- 
cognizance was taken at a Judge's Chamber in London, and after 
filed in Court, the Scire facias upon it ſhall go firſt into Middleſex: 
However the Court offered to have this Matter found Spectally ; 
but there being no Counſel fo2 Maynard, and this Matter ſttrred 
only per amicum Curiæ, it went off, 


Auſtin's Caſe. 


[5 an Jndent ure fo2 ereding of Poſts and Rails in an High-way, Poſtea 189 
it was held neceſſary to pzove, that the Party indicked dtd ſet 
them up; fo2 a Continuation of them, o2 not ſuffering them to be 
removed, would not ſerve he] | 

Hale. If there be no Special Patter to fir it upon others, the 
jariſh where the Þigh-wap is, ought to repair it of Common Ante 90 
Right. (Sed Quære, Why not the County? as in the Caſe of 
Common Beidges, 2 Inſt. 701.) Vide Poſtea 189. | 


Butcher verſus Cowper. 


N an Indebitat' Aſſumpſit, the Defendant pleads in Abatement, 2 Keb. 877. 
That the Pꝛomiſe was fo2 carrying the Goods of the Defendant 
to a certain Place; and ik there were any fuch Contra#, it was 
made with the Plaintiff and a Stranger. Cipon which it was de⸗ 
| | mürred, 


— Q— — ——d. . 22 ⅛ 
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2 Keb. 858. 


2 Keb, 878. 


| well enough. 


Keb. $78. 
Keb. 41. 
Lev. 37. 


8 vs ts 


2 Saun. 178. 
1 Mod. 101. 
1 Leu 207. 


murred; becauſe to plead, if there were any ſuch Contrack, is na 
good, and moze like an Aﬀidavit to change a Venue, than pleading 
and he ought to have averred that the Stranger was altve: Beſjyes 
the Defendant had taken an Imparlance, and therefo2e could ng 
plead in Abatement, Cherefoze it was adjudged foz the Plaintix 


Smith verſur Butterfield. 


12 Treſpaſs Quare clauſum fregit & bona aſportavit; the De 
fendant pleaded Not Guilty to the bzeaking of the Cloſe, am 
juſtifies the taking of the Soods at a time varying from that 
alledged in the Declaration, and concludes Quz eſt eadem tranſ. 
greſſio, upon which it was demurred ; becauſe he did not try 
verſe the Time befoze and after it; and it was adjudged fo? the 


Plaintiff. 
Toll verſus Dawſon. 


N Debt upon a Bond conditioned to per foꝛm an Award. 

Tͤhe Defendant pleaded Nullum fecerunt Arbitrium. | 

The Plaintiff replies, and ſets foꝛth the Award, which did erpycſs 
the Bond of Submiſſion to be dated the 7th of February, whereas 
it wus dated the roth ol February; and fo2 that Milrecital the De 
fendant demurred. 5 | | 

But the Court held clearly, That it did not hurt the Award: 
And ſo if the Submiſſion had been of divers particular matters, 
yet if they had meddled only with the things ſubmitted, it had been 


Proctor verſus Newton. 


— Debt upon a Bond, the Defendant demanded Oyer of the Con: 
dition, which was to perkoꝛm Covenants in an Indenture; which 
recited, That the Defendant had ſold to the Plaintiff a certain Houle, 
and there was a Covenant that the ÞPlatntiff pacifice gauderet do- 
mum prædict abſque legali interruptione diſturbantia five impedi 
mento of the Ocfendant, oꝛ any claiming from o2 under him. Us: 
on this Covenant the Plaintiff aſſigned the Bzeach thus: That 
J. S. habens jus & titulum virtute conceſſionis from J. N. ante ten- 
pus confectionis of the Bargain and Sale to him, did enter and er 
pel him: Upon which it was demurred, becauſe not ſhewn that 
J. S. had a lawful Title, and therefoze not well applicd to the Colt 
dition, which is ſo erpeeſly penned. 2 Cro. 315. 
Hale. Habens jus implies it was a lawful Evigton. 
Twiſden doubted, becauſe it may be J. N. diſſeized the Octet: 
dant befoze the Bargain and Sale, and made a Leaſe to J. 5. kt 


adjournatur. 
r Es. Freeman 
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Freeman verſus Boddington. 
Rroz of a Judgment in an Aſſumpſit againſt Baron and Feme, l. 2 22. 
in Com Banco, The Erroꝛ aſſigned was; Rot 126. 


That the Feme was an Inkant, and appeared by Attomey Tape ** 
whereas the Court ought to have admitted her per Guardianum. 3 
But if the Tlike be of Age, then the Baron makes an Attazney fo2 
her and himſelf, and the Entry is per Attornatum of the Baron and 
Feme, and not the Baron only: And foz this Cauſe the Judg⸗ 
ment was reverſed. | | > 7 269 3 

And Hale ſaid, That the Baron could not diſavom the Guardian 
mine uhren de Fens, e. 


Lewyn verſus Forth, 


DE Cale was, Magdalen College in Oxford being ſeiſed of Covenant. 
an Houſe and a Mill, demiſed it to Lewyn fo2 31 Yeats ; 2 Keb, 879. 
Lewyn let the Hill to J. S. fo2 five Pears, and after demifed the 
Houſe and Mill to Forth by Jndenture fo2 3x Years: Fotth tove- 
nanted to repair the Pꝛemilleg durante rermino prixdiat' 31 anno- 
cum: J. S. refuſed to attozn ; and whether Forth were bound fo're- 
pair the Mill was the queſtion ; becauſe it was alſedged, That the 
Covenant was to repair during the Term, and nothing in the Mill 
paſſed during the. five Pears fo want of Attoꝛnment. But it was 
reſolved, That he was bound to repair: Fo2 Hale ſaid, Tho' the 
Leaſe did not commence in point of Intereſt, yet it did in point of 
CE and this Covenant was to repair during the 3 


gt Zouch verſus Clay. 
Rin. ult. Rot. 8 . In Debt upon a Bond, the Dekendant pleade d, 2 Lev. 35. 
1 Chat at the time that he ſealed and vel vered the Bond, there Mo. 619. 


was a Space left, wherein afterwards the Name of J. S. was put cb. 572, 


in, who allo ſealed and delivered it; ſuppoſing that the adding ano- — — 
ther Obligoz, bound jointly and ſeverally with him, was an Aitera- 162, 104. 


tion material to avoid the Bond, and rei d upon Pigor's Caſe inthe 1 Cro. 527, 
11 Co. | | Mo. 547. 


But the Court held, That the Bond rematned the ſame as to 
him, and he could not take Advantage of this matter; and tis the 


common Pꝛackice of Sheriffs, to make their Bonds fo2 Appear⸗ 


ance in this manner. | 


Bb Sands 
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Sands verſus Rudd. 


27 Debt upon a Bond, conditioned to give Seturity by a cer. 
tain Day, as the Chamberlain of London ſhall appoint. 

The Defendant pleaded, That there was no Chamberlain of 

London at the Day, Upon which it was demurred, and adjudged 


fo2 the Defendant. 
| Parſons verſus Perus. 


1 Mod. 91. LIIILI. ult. Ros 1051. In an Ejexment, upon a Special Uerdii 

2 Keb. 572, the Caſe appeared to be thus: Two Momen were Joint te⸗ 

_ nants in Fee; one of them made a Charter ok Feoffment to J. 5 

Fer. 34. and Livery within the diew, and after (befoze it was executed) 
married him. 

And it was objecked, That this was not a good Feoffment. Mone 

will deny, but that the Death of either Party makes a Livery within 

Ciew (ik not executed by Entry) ineftectual. And in Mo. $5. 

Dyer 5. It there be not an Entry immediately, a Livery within the 

Uiem is not good; and in this Caſe, by the Marriage, he becomes 

leiſed in the Right of his CUife, and cannot by his own Ai di veſt 

himſelf of that-Eftate, oꝛ wozk a prejudice to his Wife, by putting 

the Eſtate out of her. Which:makes it differ from the Cafe of the 

38. E. 3. II. b. where a Man made Livery of the Land within Utew 

to a TUoman ;- and befoze ſhe entred, married her, and claimed the 

Eſtate in Right ok his Mike; there held to be a good Feoffment: 

Foz in that Caſe, there is no Alteration of the, Eſtate conſequent 

upon the Jntermarriage. Meither is it like the Cale ot 2 R. 2. 

quoted in Forſe and Hemiing's Eaſe in the 4 Co. where a Woman 

grants a Reverſion to a Man, and they intermarry befoze Attonn⸗ 

ment: Fo2 there the Sꝛant is to be perfeted by the At of a Stranger, 

which in reaſon ſhould be moꝛe available to a Man than his own At. 

But it was reſolved by all the Court, That this Livery was well 

executed after the Marriage: Fo? an Intereſt paſſeth by the Live: 

ry in Utew, which cannot be countermanded. The effeftual part 

of it, (viz.) Go Enter, and take Poſſeſſion, was. befoze the Marri⸗ 

aͤge, tho' the Eſtate is not in the FTeme while Entry. She hath 

done all on her part to be done, and hath put it meerly in the Feol⸗ 

kfoꝛzs Power, and when he enters it hath a ſfrong Retroſpeit to the 

Livery, and ſhall de . pleaded as 'a Feoffment when ſhe was ſole, 

M two TUomenerchange Lands, and one marries befoze Entry, 

: Mod. 91. this ſhall not defeat the The Caſe of 2 R. 2. 1 k. 3 
are as ſtrong. 


1 Emerſon 
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Emerſon verſus Emerſon. 


Rin. ult. Rot, 1389 Erroꝛ of a Judgment in the Common 2 ke. 87. 
Pleas, in an Action ot Treſpaſs by the Plaintiff as Executoz, 
upon the Statute of 4 E. 3. De bonis aſportatis in vita Teſtatoris. 
The Plaintiff declared, That the Dekendant blada creſcentia upon 
the Freeholo k the Teſtator, meſſuit, defalcavit, cepit & aſportavit. 
Upon Not guity pleaded, a Gerdict and Judgment was fo? the 
Plaintiff, and aſſigned fo: Erroz, That no Acton lay koꝛ Cutting 
of the Coꝛn; fo2 that is a Treſpals done to the Freehold ol the Te: 
ſtatoꝛ. foꝛ which the Statute gives the Executoꝛ no Action, and while 
the Coꝛn ſtands, tis to many purpoſes parcel of the Freehold. So 1 Mod: Rep. 
that if a Man cuts Com and carries it away pꝛeſently, tho' with a 8. b. 
Felonious intent, tis no Felony : Otherwiſe, if he let it lie after * Kc. 575 
keis cut, and at another time comes andKeals it. So that it ap- 
pears fo? parcel of the Treſpaſs no Acton lies; then entire Dama- 
ges being given as well to? the cutting, as carrying away of the 
Cozn, the Judgment ts erroneous. 35 
But all the Court were of another Opinion; fo2'tis but one entire 9 Co. 78. 
Treſpaſs; the Declaration only deſcribes the manner of taking it 
away. Indeed, ik it had been quare clauſum fregit & blada aſporta- 
vit, it had been naught; o2 ff he had cut the Con and let it lie, no 
Action would have lain fo2 the Erecutoz. So if the Gals of the 
Teſtatoꝛ be cut, and carried away at the ſame time; becauſe the 
Gzals is part of the Frechold, but Coꝛn growing is a Chattel. 
The Statute of 4 Ed. 3. hath been always erpounded largely. 


Mr. Amhurſt's Caſe of Grays-Inn. 


Erjeant Maynard moved foꝛ a Mandatoꝛy TUrit to the Mays! Riym. 214. 

and Court of Aldermen of London, upon the Statute of 13 2 Keb. 577: 
Car. 2. c. 1 1. to give Judgment accoꝛding to the late At of 22 nunc 
Regis. The Caſe was, That the Ac appoints a Market to be on 
certain Gꝛound ſet out in New- Marker; and in all ſuch Caſes, foꝛ the 
ſatisfafion of the Owners of the Gꝛound, ik the City cannot agree 
with them koꝛ it) it empowers the Mayoꝛ and Aldermen to empan⸗ 
nel a Jury, who ſhall aſſeſs and adjudge what Satisfa#ion and Ke: 
compente ſhall be given to the Owners; and ſays, That the Uer- 
di of ſuch Jury on that behalf to be taken, and the Judgment of 
the ſaid Mayoꝛ and Court of Aldermen thereupon, and the Pay⸗ 
ment of the Money fo awarded o2 adjudged, &c. ſhall be binding and 

concluſive to and againſt the Owners, &c. [ 


B b | Now 
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Now there was Fifteen thouſand Foot of Amhurſt's G2ound ta- 
ken away koꝛ this purpoſe, and a Jury had been empannelled, and 
had aſſeſſed and awarded him two ſhillings a Foot; but the Mayo) 
and Court of Aidermen refuſed to give Sentence oꝛ Judgment there 
upon: This, ſays he, is a Miniſterial Thing, and this Court 
will interpoſe when any Officers will not do Juſtice, oz will out go 
their Authozity : Fo? there is the ſame Reaſon to command to do 
Juſtice, as to pꝛohibit Injuſtice. A Biſhop of Exon had fallen out 
with a Town in Cornwal, and denied them Chriſm ; and a Mandz. 
mus went hence, to command bim to give it them. My. Noy 
bꝛought in a Copy of it. 

Sir William Jones. This ſomewhat reſembles a Procedendo ad 

]udicium; this is ſtronger than the Cale of commanding a Biſhop 
to grant adminiſtration : there this Court commands them ts oh: 

ſerve a Statute, tho' ft be in a Batter this Court has no Cogni 
zance of. Tec cannot ive an Action on the Cale. 

Hale. Ik they do not make you Sattsfaitton, your Intereſt 0 
not bound. 

Maynard. But that is taken away by the fame Ac, (Page 143.4 q 
We are Leſſee to the Dean and Chapter of St. Paul's. 

Hale. *Tis not enacted, That they ſhall give — but that 
is implied: J never knew a Writ, commanding to grant mint 
ſtration, tho' the Opinion has been ſo. c 

Sir William Iones. Chat was done in Sir G. Sandysg Cale, a 
ter great Debate. 

Then a Rule was made to ſhew Cauſe why a Urit chould not 
go. 

Afterwards the Court granted a TUrit, but willed them to con: 
ſider well of the Foꝛm, and to whom to diret it. 


Lloyd verſus Brooking. 
2 Keb. 872, Rin. ale 1046. The Cale was, Tenant fo2 Life, ' Remainde 
881. to his firſt Son in Tail, Remainder to J. S. ko Life, Remain: 


2 Lev. 35. der to his firſt Son in Tail, &c. Tenant fo2 Life after the Birth ot his 
firſt Son, accepts a fine from J. S. to certain Uſes ; and then makes 

a Feoffment; after which the Son ok J. S. is boꝛn; and whether his 
Contingent Remainder were deſtroyed, oz chould veft in him, was 

1 1 382. the Queſtion? And it was reſolved by the whole Court, upon the 
od. 92. feet Opening, That the Contingent Remainder was not deſfroyed; 
the Acceptance of the Fine diſplaced nothing, the Jeoffment divoſted 

all the Eſtates, but the Right left in the firſf Son in Remainver, 

luppoꝛted the Contingent Remainders. My Low Coke's Caſe, 

2 Roll. 796, 797. is fironger : He cov2nanted to ſtand ſeiſed to the 

Cle ofhimſclf fo2 Life, Remainder to his Wife fo? Life, Remainder 


2 Sid. 65. ta his Ice to2 Like, (when bozn) Remainder to her firſt Son 
in 


1 
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in in Tail: And minding to diſturb the ariſing of the Contingent 
Eſtates, attempted it by theſe two Beang: 

Firſt, Þe grants the Keverſion, and in the Gꝛant recites the fo2- 
mer Settlement; which Gꝛant was without Conſideration; 

And Secondly, makes a Feoffinent : And it was reſolved, That 


the Gꝛant ſhould not hinder the ariſing of the Contingent Ale. bee 


caule the Hzantee had Notice, and was therefoꝛe ſubjet to the Cove⸗ 
nant, to ſtand ſeiſed by the Gzanto2; and that the Feoffment ſhould 
not deſtroy the Contingent Eſtate, becaule the Right ol Remainder 
fo2 Life in the Daughter, upon which che might have entred koꝛ the 
Forfeiture, did ſuppoꝛt it, tho? indeed the Remainder fo? Life in the 
(Uife-would not; fo2 the Feoffment by the Husband tolls her Right 
during the Coverture, cui contradicere non poteſt; upon which Rea- 
ſon is Biggot ànd Smith 8 Caſe adjudged, 3 Cro. No this is ſtronger 
than the Cale at Bar, becauſe the Settlement was by way ot Ale, buc 


here by At executed. The Caſe of my Lozd Coke was adjudged by Car. 102. 


Rolle in Banco Regis, and after by Glyn. Jt hath been the moſt com- 
mon way ol Convepancing. to pꝛevent the diſappointing Contingent 

Ellates, to make Feoffments, &c. to the uſe ofthe husband, &c. foꝛ 
Life, Remainder to the uſe of the Feoffees fo2 the Life of the Hul⸗ 
band, and ſo on to Contingent Remainders; and the moꝛe modern 
ways have been to make the firſt Eſtate but fo2 Years ; but in both 


Cales, hewhicbhath the firſf Eſtate, cannot deſtroy the Rematuders. 1 Saund.382. 


It hath been a queſtion, Ihether a right of Action would ſuppozt 
a Contingent Effate ? but never doubted but that a right of Entry 
would, Vide Archer's Cale, 1 Co. 66. 


Katherine Auſtin's Caſe. 


N Indiament was found againſt her, that ſhe vi & armis a RE 90,183. 


certain part of the King's High wap, (leading from Shorditch 
Church to Stoke Newington thwugh Hogſdon) — & repa- 
| gulis incluſit, &c. 
{| _ Upon a Trial at Bar, the pꝛincipal Queſtion was, Chether the 
place where the Dbftkrutton was, were an High-way ? 

Hale (aid, I a way lead to a Parket, and were a way fo? all Tra: 
vellers, and did communicate with a great Road, &c. it is an High: 
way; but ik it lead only to a Church, to a pꝛivate Houſe o2 Aillage, 
02 to Fields, there it is a pzivate May. But tis a matter of Fa, 
and much depends upon Common Reputation. Af it be a publick 

way of Common Right, the Pariſh is to repair it, unle(s a parti- 


cular Perſon be obliged by Pꝛeſcription oz Cuſtom. Pyivate Mays 


are to be repaired by the Uillage 02 Hamlet, o2 ſometimes by a 
particular Perſon. In the Caſe at Bat, it was found no High- 
way. Ante go, 183. 


Caſtilian 


— 
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Caſtilian verſus Platt. 


2 Keb. 877. Rro2 of a Judgment in Communi Banco, in à Scire facias againſt 
thꝛee Executoꝛs, the Erroꝛ aſſigned was, That one was an 
Inkant. | 
" Hate. Mo doubt a Scire facies lies againſt him ; and ſeeing this 
Caſe is, That he didnot appear, Judgment was well given again# 


him. 
Simon Morſe verſus William Slue. 
Poſtea 238. Ichael. ult. Rot, 42 1. An Action upon the Cale was bꝛought by 
_ 86. the Plaintiff 3 the Defendant ; and he declared, That 


” Keb. $02 whereas accozding to the Law and Cuſtom of England, Maſters and 
Keb. ya. &c. Gobernours of Ships which go from London beyond Sea and take 
Molloy2o9, upon them to carry Soods beyond Sea, are bound to keep ſafely 
210] 6. Dap and Nightthe ſame Goods, without Loſs or Subſſration, ic 
quod pro dectectu of them, they map not come to any Damage; 
and whereas the 15 of May laſt, the Dekendant was Maſter of a 
. certain Ship called the illiam and John, then riding at the Pot of 
London, andthe Plaintiff had caſed to be laden on Board her the 
Trunks, and therein 400 pair of Stk Stockiigs, and 174 pounds 
of Silk, by him to be tranſpoꝛted foꝛ a reaſonable Reward of Freight 
to be paid, and he then and there did receive them, and ought to 
have tranſpoꝛted them, &c, but he did ſo negligently keep them, 
that in default of ſtifficient care and cuſtody of him and his Set: 
vants, 17 May, the ſame were totally {oſt out of the ſaid Ship. 
Upon Mot guiity pleaded, a Special Uerdi# was found, (viz.) 
That the Ship lay in the River of Thames, in the Poꝛt of London, 
in the Pariſh of Stepney, in the County of Middleſex, prout, &c. 
That the- Goods were delivered by the Plaintiff on Board the 
Ship, prour, &c, to be tranſpozted to Cadiz in Spain. 
That the Goods being on Board, there were a ſufficient number 
ok Men fo2 to look after and attend her, left in her. 
That in the Night came xx Perſons on pꝛetence of p2efling of 
Seamen fo2 the King's Service, and by fo2ce ſeized on theſe Ben 
m_ were 4 02 5, found to be ſufficient as before) and took the 
00Ds. 
That the Pafter was to have Tages from the Owners, and 
the Mariners from the Maſter, 
That ſhe was of the Burthen of 150 Tun, &c. 
So the Queſtion was upon a Trial at Bar, TUhether the Ma⸗ 
ffer were chargtable upon this matter? 
t was inüſted on fo2 the Plaintiff, That he who tock Goods 
to carry them fo? p26ofit, ought to keep them at his peril. 


; | | h To 


r 
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| To which it was anſwered, That there was no negligence appear'd 
in the Haſter. By the Civil Law, if Goods were taken by Pirates, 
the Maſter ſhail not anſwer fo2 them ; and this is not the Caſe of a 
Carrier, fo2 tho' here the Goods are received at Land, yet they are 
to be tranſpo2ted, and being one intire Contrac, they ſhall not be 
under one Law in the Poꝛzt and another at Sea; the Maſter is not 
liable in cale of Fire oꝛ ſinking the Ship; every one knows the Ship Owen 57. 
Is liable to inevitable Accidents, and there is no Caſe of this nature | 
in Experience. And Serjeant Maynard added, That this differedfrom 
the Caſe of a Carrier, koꝛ that he is paid by the Owner of the Goods; 
but here the Malter is Servant to the Owner of the Ship, and he 
pays him, and not the Merchant. {ns | 
The Court inclined ſtrongly fo2 the Defendant, there being not Rz. 21 
the leaſt negligence in him: but it was appointed to be argued, 7 Jug. 
but ſince J've heard it was compounded. Jt was agreed on all wen: a, gi. 
Hands, that the Maſter ſhould have anſwered, in caſe there had Blas. s 
been any Dekault in him, o2 his Mariners. Poſtea 238. 


Anonymus. 


| Pon a motion ko Reffitution after the Reverſal of an Out: 2 k«. $71. 
law, Hale ſaid, that he muſt plead the Reverſal to the ſet- 
ſure in Scaccario. e = 


| Puckle verſus Moor. 


\ /f !chael. ulr. Rot. 461. A Pꝛomiſe was made ſeven Pears ſince, 1 Mod. 71, 
| to pay Monep within thꝛee Months after. | = "Rp 
The Defendant pleaded Non Aſſumpſit infra ſex annos ante exhi- Kc "Sf 
bitionem Billæ, whereas it ſhould have been cauſa Actionis non ac- 

crevit infra ſex annos ; Tho' in this Caſe it appears within the Oe. 

claration, that the Time of Payment was not within ſix Years be⸗ 

foze ; pet becauſe the Defendant had not plcaded it, he cannot have 


Advantage of it. PAR 
| 40 Kone} i Goff Verſus Lloyd. 


MES Rot. 268. Treſpaſs quare domum fregir, and took - Keb. $29, 
away ſo many Nails, &c. | 880. | 
The Defendant pleads Specially, and ſets foꝛth the two Aﬀs fo? poſter 311, 
Hearth-money, 14 Car. nunc cap. 10. and 16 Car. nunc cap. 3. in pur- 312. | 
ſtance of which he diſtrained the ſaid Natls, for the Duty due by 
thoſe Ats out of a Smith's Fozge, &c. | 

The Plaintiff demurred: So the ſole Queſffon was, TUhether 
a Smith's Foꝛge were within the A#s ? Jt being once argued the 
laſt Term, the Court now gave their Opinion. 


Morcton. 


* 
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Moreron. J think a Smith's Fozge ought to pay; tis a great 
part of the King's Revenue, almost in every Gillage there is one, 
e Gould explain the Ai liberally fo2 the King. 

Rainsford of the ſame Opinion: Tis within the TWlows, ({cilicet) 
an earth whereon Fire is uſed, and within the meaning, fo? there 
is an exception of things not lo pꝛoperly Fire-hearths as this, (viz.) 
Paivate Dwens. ruhere the ad excepts Blowing Houſes, J take 
it is meant Glaſs-houſes, and the Houſes at Jron-wozks; by Stamps 
I thing is meant Prefies, Calenders for Cloaths; by the very 
Mods, Houſes that are not Dwelling-Houfes are charged. The 
Dbjetion that it is his Trade, is anſwered by the inſtance of Cooks, 
Chandlexs, Common Dvens, Hearths of Tripe-women, who boi 
Neats-Feet. . -» 3 8 | 

Twiſden ofthe ſame Opiuion. The Mods are general, vet J would 
not extend it to every Hearth that has a Fire upon it, as Stills and 
Alembicks, fo2 ſo we might extend it to a Chafing⸗Diſh of Coalg; 
but we muſt take it foꝛ a Ruic, to extend it tgthoſe things which are 
moſt general. A Smith's Foꝛge is of ſuch uſe, that 'tis found almoſ 
in every Uillage; therefore 'twas reckoned a great piece of hardſhip 
and flavery upon the Childꝛen of iſrael, that they were not permit- 
ted a thing ſo uſeful amongſt them. The Exceptions enumerate 

Particulars, therefore it excludes whatever is not expꝛeſled. 
Hale. J would fain know how the Faf is. Do Silver⸗Smiths, 
&c. pay? Jt were too narrow to extend it only to common Chim: 
neys, and too great a latitude to extend it to every place where 
Fire is, where a Yan can but warm his Hands, J ſuppoſe Boil: 
ers in Cooks Chimneys, and the Fire-places of TUozſted-combers 
do not pay. Common Ovens ſhould have paid, tho there were na 
exception of Puvate Ovens; koꝛ they never are, 92 can be without 
a Chimney, This is matter of Fact J have not enquired into, 
and J would be loath to deliver an Opinion without much inquiry; 
but tis very pꝛobable that they are Fire-hearths, and not ercepten; 
hut it appears plainly upon the Recozd, that tis a Fire⸗hearth, 
and by the general Demurrer tis admitted. SI ee 

Note, There was a Special Rule, That no advantage ſhould be 
taken of the leading by either fide. But Hale laid, he did not 

know how they were bound by that Rule, F 


— "TOY 


Termino Paſchæ, Anno 24 Car. II. 5 
In Banco Regis. 


Monk woſu Morris and em 


p E Plaintiff after he had obtained a Judgment inDebe be- 1 Mod. g 
= Bankrupt, and the Defendants brought a Writ of 38 22 15 A 
rroꝛ. 
| Che Judgment was affirmed in the Erchequer-Chanber, and 
the Recowſent back. 
Then a Committion of Bankrupts is ſued out, and the Com- 
miſlioners aſſign this Judgment. 
The Plaintiff ſues out Execution, and the Money is levied by 
the Sheriff and bought into Court. 
The Allgnee moves, That it may not be delivered to the Plaintiff, 
ſurmifing that the Judgment was aſligned to him, ur ance. 8 
The Caurt ſaid, They might have brought a Special Scire facias, 
which they having delayed, and that it would be hard to ſtay the 
Ponep in Court upon a bare Surmiſe, and koz ought appeared, 
it was the Plaintiff's Due, But however, becauſe it might be ha- 
vat dous to deliver it to him, they conſented to detain it, ſo that 
the Aftignee koꝛthwith took out a Scire facias againſt the Defendant, 
in oder to try the Bunktupcy; 02 otherwiſe, that it ſhould be de- 
livered to the Plaintiff, 


Sir Ralph Bovy's Cale. 


[ $2 an Ejetment upon a Trial at Bar, the Cate appeared to be 1 Sid. Jennet 
 } this; Sir William Drake was ſeized fn Fee of the Lands in que- 2 Cooles 
nion, and 19 Car. 1. infeoffed Sit William Spring, and five others, = G, 223, 

to ſuch Uſes as he ſhould declare by his Mill in Writing, o2 by 3 Keb. 6. 
dis Deedſubſcribed by tbꝛee TUitnefſes. In Auguſt 20 Car. T. by his 
Dtieed, ut ſupra, he limits the Ale of the laid Lands to his Bꝛother 


| Francis Drakefo2 90 Pears, and declares, That the Feoffees ſhould 


be (etzed to their own Uſe, in Trult koꝛ the ſaid Francis Drake and 
his Heirs, with a Power to Francis Drake to alter and limit the 
Truſt as he ſhould think fit. 

In the lame Month there is a Treaty of Marriage between F. D. 
and the Daughter of Sit William Spring ; adit was agreed by cer 
tain Articles between F. D. and Str W. S. &c. ret iting that he ſhould 
receive 2500 l. with his intended TUife, (which Money was pꝛoved 
to be paid,) that F. D. ſhowld 22 the Lands in queſtion — 

him 
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himſelf and his Mike, and the Heirs Bales of their two Bodies 
&c. fo2 the Jointure of the Tlie. 

The Marriage afterwards in 20 Car. takes effect, and ſoon after 
the ſame Pear F. D. by Indenture between him, Sir W. S. and another, 
reciting the Articles ok Marriage, aſſigns his Term of 90 Beatz 
to Sir W. S. and the other in Truſt to himſelf fo2 Life, the te. 
mainder to his like fo? Life, and after to the Heirs Males of their 
two Bodies; and by the ſame Deed limits the Truſt of the Inhe⸗ 
titance of the Lands in the ſame manner. 

Afterwards in 23 Car. 1. he in conſideration of 6000 J. (pꝛobed 
to be paid) grants out of the ſaid Lands a Rent of 400 l. per an. 
num, to Sir Ralph Bovy and his Heirs, with Power to enter into 

the Land, in caſe the Rent was not paid, and to retain it untl 
Satisfaftion. 

Afterwards F. D. and his Wife die, the Rent was arrcar. Sit 
R. Bovy enters, Sir Will. Spring and the other Cruſlees align the 
term of 90 Pears to Sir Will. Drake, Heir Hale of F. D. and his 
Tife the Leſloz of the Plaintiff, - | In this caſe, thele Points were 
agreed by the Court, 

Cro.Car.39. Fitſf, That when Sir W. D. enfeoffed divers to ſuch Ales, as he 
ſhould declare by his Mill in Writing; That if he had in purſuance 
of that Feoffment limited the Uſes by his Mill, that the Util had 
been but Declaratozy, tho' if he had made a Feoffment to the Uſe 
ok his Mill, it had been otherwiſe, accoꝛding to Sir Ed, Cleer's Caſe, 
6 Co. 18. And Hale ſaid, my Lo2d Co. made a Feoffment, (p2ovided 
that he might diſpoſe by his Will) to the uſe of the Feoffee and his 
Heirs; and reſolved in that caſe he might declare the Uſe by his 

Kill, which Gould ariſe out of the Feoffment, 

2 Cro. 153, Secondly, That this Settlement being in purſuance of Articles 

454 made pꝛecedent to the Marriage, had not the leaſt Colour of Fraud, 
whereby a Purchaſer might avoid it; and if there had been but a 

ver bal Agreement koꝛ ſuch a Settlement, it would Have ſerved the 
turn. And the Court ſaid, Jf there had been no precedent Agree 
ment, ſo that it had been a voluntary Conveyance, tho'-every ſuch 
un one carries an Evidence of Fraud; yet is not upon that account 
anly always to be reckoned kraudulent, 02 to be avoided by a Put. 
chaler upon a valuable Conſideration. 

a Mod. 119. Thirdly, TUhereas it was objeted, That the Truſt of the Term, 
which was but a Chattel, could not be entailed, and therekoꝛe the 
Term was liable to the Rent notwithſtanding the Alignment of 
it, and limiting the Truſt as befoze, Fi 

Jt was anſwered and reſolved by the Court; That ik it had 
been a Term in Gꝛols in F. D. the Truſt of it could have been no 
more entailed than the Term it ſelf, but F. D. having the Term in 
Point of Jntereſt,and at the ſame time the Truſt ofthe Inheritance, 


n 1 1 Truſt of the Term to wait upon the hy 
att 
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and that the Chancery does every Dap allow, which they ſhould tate 2 Vent. 213, 
notice ok. - . 68. 
But then it was objefed, That he ought to have limited the 
Truft — the Inheritance, and of the Term both together; but k. DO. 
by a diſtint Clauſe in the Decd limits the Truſt of the Term 
which divides it, and makes it independent upon the Jnheritance, 
the Truſt of which he limits by another Clauſe. 

To that it was laid by the Court, That tho the Limitatfons 

were by ſeveral Elauſes, yet all muſt be taken as one entire Con- 
veyance. And Hale ſaid, That in 1646, a Leaſe fo2 Pears was 
aſligned, and the Truſt of it entailed, and two Days after the 
Truſt of the Inheritance entailed in the ſame manner; and it 
was hold by the beſt Counlel then in England, That tha this were 
done by ſeveral Deeds, and at ſeveral Times, yet being in Pur- 
ſuance of one Agreement, that all was to be taken as one entire 
At, accowding to the Cale of x7 Jac. where a Fine was levied to poſtea 280. 
Leſſee fo2 Years, with an intent that he ſhould ſuffer a Recovery, 
which was had the Term following, and reſolved, That his Term 
was not dꝛowned. The Jury hearing the Opinion of the Court, 
found foꝛ the Paint iff fo2 all, fave a x2th part, fo2 ſo much was 
dzobned-and ſurrendzed by the Alignment of F. D. to Sir W. S. one 
of the ſix Joint-tenants of the Reverſion. 


Wood verſus Coat. 


N aAdtion fo2 TUo2ds, That the Dekendant being indicked of 

a fo2cible Entry at the Seſſions, and the Plaintiff pꝛoduced 

asa CUitneſs fs2 the King, and ſwoze nothing but what was true; 

the Defendant after habens colloquium of the ſaid Dath ſaiv, The 

Plaintiff rook a falſe Oath 2gainſt me at the Seſſions, innuendo the 
ſaid Oath, &c.- 

After Gerdid fo2 the Plaintiff it was moved, That the Action 
did not lie, fo? the Defendant might mean an Extrajudicial Dath. 
In Pricchard's Caſe, 2 Rolle, where one ſaid of him, He took a falſe 
Oath againſt me ar che Allizes, it was held, That the Action did 
not lie. Sed non allocatur; fo2 in that Caſe there was no colloqui- 
um laid, which is alledged in this Cale, and deus to what the 
_ Wiows polen did relate. 


Broadnox's Caſe. 


A Habeas Corpus was bꝛought to remove the Body of Broad - Raym. 289. 

vox, who was taken by J2oceſs upon a Plaint erhibited in 3 l. _ 
the Court of the Sheriffs in London, and it was returned, That 
time out of mind the Bapoz, Aldermen and Common Council of the 
City, have had the Government _ Regulation of Trade _ 
HS: g 


196 


Paſch. Anno 24 Car. II. in B. R 


1 Sid. 284. 
Ame 21. 
2 Keb. 27. 


873. 


P oftea 14 
1 Mod. 96. 


the City, and Power to make By⸗laws concerning the lame; and 
that they had made a By-law, that there ſhould be but 420 Catrs 
allowed to wozk within the City, all which ſhould be licenced by 
the Pꝛeſident of Cheiſt's Church Polpital, and that there Could be 
paid fo2 the Licence ot every Carr 1 |. Fine, and 17 s. per annum to 
the ſaid Pꝛeſident, to be employed fo2 the uſe of the Pooꝛ within 
the Hoſpital; and that none ſhould uſe a Carr without ſuch Licence. 


under a certain Penalty to be recovered, &c. Pꝛovided, That all 


Perſons may ſend their own Carrs to the CUyarfs, &c. and carry 
Goods in their own Carrs from CUbarts, except (nc as ſhall be 
Traders oz Retailers in Fuel. 

That B. without ſuch Licence wꝛought with a Carr pro lucro ſuo 
proprio. and fo2 the Penalty foꝛteited thereupon, a Plaint was le⸗ 
vied again him, &c. 

It was pꝛayed, That there might be no Procedendo in this Cale; 
fo2 tho' the By⸗law ſhould be admitted to be good, having Ch: 


ſtom to warrant it, as was adjudged in this Court, 19 Car. nunc 
between Player and Jenkins; yet it appears that the Plaint is - | 


ſufficient, fo2 in that, no Cuſtom is alledged ; and in x Roll. 364. 
ſuch a By-law to limit the number of Carrs was held void, fo! 
there no Cuſtom is alledged to ground it upon; and then a By-law 
cannot reſtrain Trade. 

Again, *Tis unreaſonable that ſuch as trade in Fuel ſhould not 
be permitted to bꝛing home the Mood, which they buy in the Country 
in their own Carts, oz to carry it out to their Cuſtomers; fo? 
tho' they might limit the mimber of Carmen, which in too great 
a multitude would be a Nulance, and infeſt the Streets, yet they 
cannot reſtrain a Yan from uſing his own Carrs, to carry bis own 
Commodities. 


As to the firſt the Court were of Opinion, That it was not 


necefſary to mention the Cuſtom in the Plaint, koꝛ tis Lex loci, and 
they take notice of their own Cuſtoms in their own Courts; As 
in Norwich the Cuſtom is, That in Debt upon a Specialty the Debto? 
fatetur ſeriptum, {ed petit quod inquiratur de debito, and no Cuſtom 
is let fo2th in the Record to warrant that. But here in the Habeas 
Corpus they have returned the Cuſtom, which ſhews they had good 
cauſe to pꝛoceed upon their Plaint; fo2 it hath been often reſolved, 
that Cuſtom may create a Monopolp, as the caſe in the Regiſter 18; 
a Cuſtam was, That none ſhould exerciſe the Trade of a Over in 
Rippon. without the Archbiſhop of York's Licence, | 

As ts the ſecond the Court datibted, Whether this By⸗law could 
be adjudged reafo1abie - 02+ good, becauſe. it would reſtrain the 


- Clioodinongers from bunging their Mood, &c. home in their own 


Carts; is that tho! they bꝛought it in the Cointry-Carts as far as 
the Liberties of the City, they muft then unload and put it in 
City: es which would be 2 inconventent, and ſo it 
| Would 
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would be ik they ſhould ſend City-Carrs to fetch it; and tho' it Raym. 288. 
might be reaſonable to pꝛohibit their carrying of their Commodi⸗ 224 
ties out in their own Carrs, that they might not have ſo great an op- 
pottunity to cheat in their Mealures; vet there could be no Colour 

to reſtrain them from bzinging them in. Et adjournarur. 


Cuts verſus Pickering. 


Pon a Trial at Bar, one Baker (who had been Solicitoz fo2 3 Keb. 2. 
Pickering) was pꝛoduced as a TAitnels concerning the 

Razure of a Clauſe in a Will, ſuppoſed to be done by Picker- 

1 | „ 

The Court were moved, Whether he could be examined touch: 

ing this, becauſe having been retained his Soltcitoz, he ſhould by 

_ reaſon of that be obliged to keep his Secrets: But it appearing 

that B. had made this Oiſcovery to him, (of which he was now 

about to give Evidence) befoze luch time as he had retained him, 

the Court were of Opinton, that he might be ſwom. Otherwile pogea, the 
if he had been retained his Solicitoꝛ befoze : The ſame Law of an next Caſe. 

Attozmey 92 Counſel, | | 


Sir Samuel Jones ve7/#s the Counteſs of Mancheſter. 


Nan Ejefment upon a Trial at the Bar, the Evidences which 
(as the Plaintiff pꝛetended) would have made out his Title, 

and would have avoided the Settlement in Jointure, which the 
Cotinteſs of Mancheſter claimed, were locked up in a Bor, which 
was in the Cuſtody of a Stranger, who befoze the Trial delivered 
the Key to the Earl of Bedford, Bꝛother to the Counteſs of Man- 
cheſter, and Truſtee koꝛ her; who being pꝛeſent in Court, and 
requeſted to deliver the Key, that the Box might be opened, which 
was bzought into Court: He ſaid, Being a Truſtee in the behalf 
of his Siſter, he conceived, he was not obliged to ſhew fo2th any 
(Uritings that might impeach her Eſtate ;and ik he ſhould, it would 
— on of the Truſt repoſed in him, which he held ſacred and 
inbiolable. | | 

The Court told him, That they could not compel him to deliver Ante, tlie 
the Key: But Hale ſatd, Jt were moze adviſable fo2 him to do it. next Caſe to 
Fo; he held, tho it is againſt the Duty of a Counſelio? ox Soli⸗ this. 
citoz2, &c. to dilcover the Evidence, which he who retains him, 
acquaints him with; pet a Truffee may and ought to p2oduce 
UWiritings, &t. But they could not rule him to do it here; and the 
Carl declaring his Reſolution not todo it, the {Siatntiff's Counlel 
deſired leave of the Court tn break open che Box. 


The 


Pei 


The Court ſald, That they would make no Odder in it, ng 
would determine how far the Title to the TUritings dew in the 
Pꝛoperty of the Box; 62 whether the delivering the Key to the E. 
did not amount to a Pledge of the Bor? : 

Serjeant Maynard laid, It was the courſe of the Chancery, whey 
a Bill was erhfbitedagainſt a Jointreſs, to diſcover Trttings, not 
to compel her to do it tilt ſuch time as the Plaintiff agrees to 
confirm her Jointure. And he knew a Bill of Diſcovery bought 
againſt a Purthaſo2 upon a valuable Conſideration; and the 
Court would not compel him to anſwer, tho it was pꝛoved there 
was a Deed and a real Settlement. | 

Upon opening the Evidence in the Cale at Bar, theſe Points 
were ſtirred and reſolved by the Court. oe 

That where a Man makes a Feoffment, &c. to Uſes, with Poet 
of Revocation, when he hath executed that Power, he cannot limit 
new Ales but if if had been with a Power to revoke and limit 
new, then :he might revoke and limit new, with a Power of Re: 
vocation annexed to thoſe new; which if he doth afterwards re. 
boke, he may again limit new Ales accozding to the firſt Poor, 
and lo in infinirum: But always the new Uſes muſt cozrcſpond to 
thoſe Circumſtances, &c. which the firſt Power appoints, fo? that 
is the Foundation. 2 Roll. 262. Becker's Cale. 

The Plaintiff being at a loſs fo2 his CUritings, was nonſuit, 


Seaman verſus Dee. 


N Indebitar' Aſſumpfit, as Executo? of S. was bꝛought again 
£2 the 1 by the Plaintiff, as an Attoꝛnep ot this Court, 
v Oꝛiginal. „ | 
The Defendant pleads four Judgments againſt him; one in at 
Aﬀton of Debt, (upon which the Queſtion was) fo2 Boney bo} 
rowed by the Teſtatoꝛ upon Jntereſt, which Debt with the Jnteref, 
at the time of the Aﬀion bꝛought, amounted to fuch a Sum, whit) 
was tecovered againſt him: And pleads thꝛee Judgments beſides, 
ultra quæ he had not to ſatisfie. | 
The Plaintiff demurs, and after being divers times ſpoken to, 
the Court reſolved fo? the Plaintiff. | | 
Firſt fo2 that as Ha'e ſaid, No Aﬀion of Debt ties fo2 the Interel 
of Money, tho he which bozrows it pꝛomiſes to pay after the 
rate of 6 J. per Cent. fo? it; but it is to be recovered by Aſſumpft 
in Damages. So where by Deed the Party covenants oz binds 
himſelf to pay the P2incipal with Jntereff, the Jntereſt is not to 
be included with the Principal in an Ackion of Debt, but 
ſhall be turned into Damages, which the Jury is to mealute 
to what the Intereſt amounts to, which is allowed to be dont; 
tho' indeed the Statutes (which permit the taking of ——_ — 


4 


— ; 
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That Uſury is damned, and fozbidden by the Law of God. And 
tho' it was objeed, That the Judgment is but erroneous, and the 
Executoꝛ liable while reverſed ; and it cannot be ſaid, it was the 
Erecuto?'s fault to ſuffer it: Fo2 an Executo2 may plead a Judg- 
ment againſt him in Debt upon a ſimple Contract; tho' it could 
not hive been recovered if he had pleaded to the Acton, oꝛ without 
his voluntary Conſent; OY 
To that Hale ſaid, That Debt upon a Simple Contraf lies 
| againſt an Executoz, if he pleaſe; nay, it hath been adjudged, that 
an Executo2 may retain foꝛ a Debt due to him from the Teſfatoz, 
upon a ſimple Contra: But in this Cale no Adion lies by the 
Lab, no2 any admiſſion of the Erecuto2 can make it good. 
Secondly, It appears, That part of the Intereſt accrued after 
the Teſtatoꝛ s Death, which is the Executoꝛs pꝛoper Debt, being his 
own default to ſuffer the Jntereſt to run on: Then the Aﬀton 
being bꝛought, both fo2 that which is due in the Teſtatoz's time, 
and for that which grew due ſince, is manifeſfly erroneous ; 
and there is nothing in the Defendant's Plea to take away the 


{ Jntendment, that he had Aﬀets to ſatisfie at the Teſtatozs 


Death. | | 
Tao the Objefion, That the Plafntiff had abated his TUrit ; fox 


that he declares by Paivilege as an Attoꝛney of the Court, 


It was anſwered, That the alledging of his Poſſeffon and 
Pꝛivilege in the Declaration, was Surpluſage and an impertinent 


Flour ich, and that being rejecked, the Declaration is ſufficient up⸗ 


on the TUrit; and an Attozney is at election to ſte, either by Ozi⸗ 
ginal, 02by Pꝛivilege. Therefoze the Rule was, That the Plain 
tiff ſhould have his Judgment. | 


433.121 40 LE hie Lady Anne Fry's Caſe. 


[® an -Ejetment by Williams, Leſſee of George Porter Eſquire, 
agatnſt the Lady Anne Fry. The Cale appeared to be this, up- 
cn a Special Uervit. | TREE 

That Mountjoy, Earl of Newport, was ſeiſed of a Houſe 
called Newporr-houſe, in the County of Middleſex, and had thee 
Sons, wha are pet living, and had two Daughters. Iſabel mar- 
tied to the Earl ot Banbury, by whom ſhe had Jſſite Anne the 
Defendant ; and Anne married to Porter, by whom the had Jilie 
George Porter Leſſo2 of the Plaintiff, and made his Till in this 
manner: | : 

I give and bequeath ro my dear Wife, the Lady Anne, Counteſs 
of Newport, all that my Houſe called Newport-houſe, and all other 


my Lands, &c. in the County of Middleſex, for her Life; and after 


ber Death | give and bequeath the Premiſſes to my — 
| | | | | nne 


Vaugh. 93, 


94, 95. 
2 Saund. 49. 


2 Vent. 40. | 


Raym. 236. 

1 Mod. 86, 

300. 

2 Keb. 756, 

787. 

2 Lev. 21. 

yo 19. 
al. Canc. 

138 


2 Rep. Canc. 
26. 
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34. 
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Anne Knolles (viz. the Defendant) and the Heirs of her Body: 
Provided always, and upon Condition, That ſhe marries with the 
Conſent of my ſaid Wife, and the Earl of Warwick, and the Ez] 
of Mancheſter, or the major part of them: And in caſe the marries 
without ſuch Conſent, or happen to die without iſſue, then I giye 
and bequeath it to George Porter. (viz. the Leflo2 of the Plain 


tiff.) 
The Earl of Newport dies, and the Lady Anne Knolles being 


ok the Age of 14 Pears, marries with Fry without the Conſent 


of her Gzandmother, oz either of the Earls; and it was found, 
that che had no Notice of the CU until after the Marriage, and 


that George Porter at that time was of the Age of 8 Pears ; and 


that after the Death of the Counteſs ſhe entred, and George 
=" Mg entred upon ber , and made the Leaſe to the Plain 
tiff. 

This Caſe having being twice argued at the Bar, (vir) it 
Michaelmas Term by Sir William Jones fo2 the Plaintiff, and 
Winnington fo2 the Defendant : And in Hillary Term laſt by Finch, 
Attomey General, fo? the Plaintiff, and Sir Francis North, Sol 
Lilo? General, fo2 the Defendant ; 

Jt was this Term reſolved by the Court, (viz.) Hale, Twiſden 
and 8 (Moreton being abſent) fo2 the Plaintiff,upon theſ 

eaſons. 

Rainsford. Mere have been three Quettions made. 7 

Fir, Whether the woꝛds in the Mill, whereby the Warriage of 
the Defendant is reſtrained, make a Condition oz Limitation? Jr 
a Condition, then none but the Heir can enter fo2 the Wench, 
But tis clear, that they umiſt be taken as a Limitation, to ſuppot 
the Intent ok the Deviſoz, and to let in the Remainder mpich he 
limits over. 1 Roll. 411. 

Secondly, TUhether the Infancy of the Dekendant ſhall excuſe her 
in this Bꝛeach? And clearly it cannot: Foz a Condition fn Fat 
obliges Jnfguts as much as others, (Vid. 8 Co 42. Whittinghams 
Cale, the difference between Conditions in Fat and Conditions in 
Law,) eſpecially in this Caſe, the nature of the Condition ſhew 


ing it to be therefoxe impoſed upon her, becauſe the was an . 


kant. 
Thirdip, (and the maln Point of the Cate, ( Uhether the want 


ol Motice Gail ſave the Foꝛteiture of the Estate? As to that, Lit 
the Rules of Law concerning Notice be conſidered. 


Firs, J take a difference where the Deviſee, who is to perlom 
the Condition, is Heir at Law; and where a Stranger. The per 
muſt have Notice, becauſe he having a Title by Deſcent, need not 


tale notice of any Mill, unleſs it be ſignified to him. And ſos 


Fraunce's Cale, 8 Co. where the heir was Depiſee fo2 60 Pears, 


_ Condition not to . the Executoz in — 2 
00 


Sale lies in his Cognizance, and not the Leſſee's, So if a Leaſe Hardrels 42, 


bekoze Michaelmas, the Heir of B. fs bound to pay the ro 1. 


and Commonalty of Londonagainſt Alford, 1 Cro. where a Deviſe 
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Goods; and reſolved that he ſhould not loſe hig Eſtate upon a di⸗ 
ſturbance, befoze he had Notice of the Till, But where the Devi- 
ſce is not Heir, (as in this Cale) he-muſt inkoꝛm himſelf of the 
Eſtate deviſed to him, and upon what terms, "Bs 
Another Kule is, TUhen one of the Parties is mote pzivy- than Cr. Car. 132. 


| br J2otice mult be given; but where the Pivity is equal, 1 Roll. 464. 
N 


tice muſt be taken by the Party concerned, 4 Bargainee ſhall not . 23 


enter foꝛ a Condition bzoken befoze Notice, foꝛ the Bargain and 11 


be made to commence after the end of the fozmer, ik the fir be . 
ſurrendꝛed, the Leſlo2 fhall not enter fo2 a Condition bꝛoken fo? 
 Non-payment- of Rent, until Notice given of the Surrender, z Le- 
on. 95. And therefoe there ſhall be no Lapſe to the Ozdinarp np- Kell. 49. b 
on a Reſighation, without Notice. If a Man makes a Feoffment, 
uron Condition to enter upon Payment of ſuch a Sum at a place 
certain, he muſt give J2otice to the Feoffee when he will tender 
the Money, Co. Lit. 211. a. Dyer 354. And upon this Reaſon ts 
Molineux's Cale, 2 Cro. 144. where a Deviſe was, that his Heir 
ſhould pay ſuch Rents, and if he made default, then his Executoꝛs 
ſhould have the Lands, paying the ſaid Rents ; and if they failed 
of Payment, then he deviſed the Land to his younger Chfldzen, 
to whom the Rents were to be paid, Jt was reſolved, Non-pay- 
ment by the Executoꝛs ſhould be no Bꝛeach, until they had Notice 
that the Heir had failed, which was a thing that the younger 
Childꝛen muit be pzivy to. But in 22 E 4. 27, 28. Tenant fo2 
Life lets fo2 Years, and dies; the Leſlee muſt remove in conve- 
nient time, to be reckoned from the Death of the Tenant, whether 
he had Motice ot᷑ it oꝛ not: Fo? he in Reverſion is pꝛeſumed to be 
nomoze paivp to it than himſelf, So Gymlett and Sands's Calc, 
3 Cro. 391. and 1 Roll. 856. where Baron and Feme were Tenants 
fo; Life, Kemainder to the Son in Tail, Remainder to the right 
Heirs of the Baron; the Baron makes a Feoffment with CUarranty 
and dies, then the Feme and Son join in a Feoffment; this is a Foꝛtei⸗ 
ture of the Eſtate of F. tho' ſhe had no Motice of the Feoffinent o2 
(Uarranty, whereby the Right of the Son was bound. So Spring 
und Czſar's Caſe, x Roll. 469. A. and B. join in a Fine, to the ule 
of A. in Fee, if B. do not pay 10 |. to A. befozxe Michaelmas : and 
if he doth, then to the uſe-of A. fo2 Life, Remainder to B. B. dies 


without any Notice given by A. The Reafon given (which 
comes home to our Cale) ts, Fo2 that none is bound to give 
Notice, and then it muſt be taken; tho' indeed a ſecond be added, 
Fo2 that B (from whom his Heir derives) had Notice. The Mayoz 


was to fir Perſons, to pay certain Sums koz the Maintenance Cr. Car, 55, 
ef an Almſhouſe, &c. and if thꝛough Obftviouſnefs, oꝛ other 576, 577. 
1 2. Cauſe, 
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Palmer's R. 
164, 165. 


af . the marries, &c. then to remain, without the UWozd — 
MM h lf 


»— 


Cauſe, the Truſts were not perkonned, then to J. S. upon the ſame 
Condition; and if he failed by two Months, then to the Mayo; 


aͤnd Commonalty of London upon the ſame Truſts. The ſix da 


not perkoꝛm the Truſts, J. S. enters, J. N. enters upon him, and a 
Fine with Pꝛoclamations was levied, and five Pears paſſed ; and 
the better Opinion was, That the Mayoꝛ and Commonaity of Lon- 
don were bound to pay the Money appointed by the Will, although 
they had no Notice that the ſix Perſons oz J. S. had failed; though 
indeed the Caſe is adjudged againſt them, as being barred by the 
Fine and Non-claim. Sir Andrew Corbet's Cale, 4 Co. is very 
ſtrong to this purpoſe ; where a Devile is to J. S. until he ſhall oz 
map raiſe ſuch a Sum out of the P2ofits of the Land: Tf a Stray: 
ger enters after the Death of the Deviſoz, tho' the Oevilce had ng 
Notice of the Mill, yet the time ſhall run on, as much as if he had 
the Land in his own Poſſeſſion. 

Theſe Rules being applied to the pzeſent Caſe, it will appear no 
Notice is to be given. | 

Firſt, The Defendant is as pztivy ts the Wii as any one elſe, 
(viz.) as George Porter, who is found aiſo to be an Inkant. It is 
not found whether there were any Erecutozs; if it had, they were 
not concerned to give Notice, noꝛ Did it impo2t the Heir: Foz he 
could have neither Benefit 62 Loſs by the Condition. | 

The two Caſes which have been chiefly relied upon fo2 the Oe⸗ 
fendant, were, firſt, France's Caſe, which differs, becauſe it was 
in cale of an Heir. Secondly, the Caſe of Saunders and Carwell, 
8 Jac. in a pzivate Repozt of Sir Geoffry Palmer, the Attoznep Ge: 
neral, in which there is no clear account of the Cale, and we cat: 
not find the Roll: It was a Devile to his Wife fo2 Life, Remain- 
der to the Daughter in Tail, upon Condition to pay Boney : and it 
_ held that the Non-payment wouid be no Bꝛeach unleſs ſhe had 

5 otice. 

Firſt, It was an Opinion only upon Evidence, and Lea and 
Chamberlain only in Court. 

Secondly, Fo2 ought appears the Daughter might be Heir, and 
then 'tis good Law. 

Thitdly, It appears there was a foul Concealment of the Til 
fo? four Pears time; within which time (fo2 ought appears) the 
Condition was to have been perto2med, . 

T wiſden was ok the ſame Opinion; but J omit his Argument, 
becauſe J could not hear him perfectly, 

_ Hale was of the ſame Opinion. As to the firſt Point, J ſhall 
dicharge the Caſe of it, as not fit to be called in queſtion : Fo! 
without peradventure though the (ow Condition be uſed, yet 
woe a Remainder over, makes it a Limitation : fo2 ſo tis 
plain the Teſtatoꝛ meant, and'tis as much as if he had ſaid, And ik 
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and this hath received as many Reſolutions as ever any Point did, 
(viz) Wiſeman and Baldwin's Caſe, 18 Eliz. 1 Roll. 412. Hain: 
worth and Prerry's, 3 Cro. 833. and 2 Cro. Pell and Brown's Cale, 


Owen. 412. 


with a great many moze ; and nothing but the Opinion in Mary Leon. 383 


Portington'g Caſe, 10 Co. againſf it. FF 

Uhen Finch, Attoꝛney⸗General, argued this Cale, he obſervey 
that Coke himſelf was of another Opinion in the 3d Repozt, in 
Wellock and Hammond's Cale, cited tn Boraſton's' Caſe : Foz tho 
there tis the Moꝛd Paying only, which is adjudged a Limitation ; 
pet Coke ſaith, The Quzre in Dyer 317. is upon that well reſolved, 
nd the Caſe in Dyer is upon the Moꝛd Condition expꝛeſ. 

Then to pꝛocced to the other Matters. Here is an Effate Tall 
deviſed to the Defendant, lubjeck to Limitations, the one of Law, 
(viz.) dying without Iſſue ; the other erpzeſs and in_Faf, (viz.) 
marrying without the Conſent, 8c. and both are coupled together; 
ſo that whenever ſhe marries without Conſent, &c. her Effate de- 
termines and is transferred to him fn Remainder, without either 
Entry oꝛ Claim. Tis all one as if the Eſtate had been deviſed to 
her ko Life, and if ſhe marries, then to remain, which had been 
but an Eſtate quamdiu (ola vixerit: And it is to be obſerved, that 
if her Marriage here be no Breach of the conditional Limitation 
(fo2 ſo tis pꝛoperly called) becauſe ſhe had no Notice, then it 
can never be bzoken; So that the Queſtion muff be, TAhether 
ſuch a Marriage ſhall diſcharge the Eſtate of it, and make it become 
abſolute? TI 

Tis true, Clhere the Condition requires ſuch an Ack to be done, 
as may be done aftcr Notice, it hath been queſtioned, Uhether the 
Law ſhall not pꝛotrac the time limited fo) Perkozmance, until No- 


tice be had, x Cro. Alford's Caſe, which was a Condition fo: Pay- Cr. Car. 57. 


ment of Money: But this is a thing of that nature, that being 
done, no ſubſequent Notice can ever retrieve, TO 
Then *'tis to enquire, How far the Mant of Notice will excuſe: 
Jt muſt be conſidered, That 'tis@TUtli made bya Perſon now dead, 
who can give no #2otfce, neither can any come to the Knowledge 
of it without Enquiry, and one hath the ſame means to obtam it 
with another; and the Perſon who would take Advantage of it, 
muſt make the beſf Enquiry he can. Ik a Deviſe were made to 
the Dekendant, it was her Concern fo enquire upon what terms; 
until then how can it be aſcertain d whether ſhe will take it? And 
ſo if was Porter's Brifineſs to enquire ; no difference between 
them in this reſpeck. So that upon theſe five Accounts, it will 
appear, that no Motice is requiſite to be given in this Cale. 


DN 2 Fi. 
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Firſt, Becauſe the Teſtatoꝛ hath not appointed any Notice to be 
given, fo2 he which was the Difpoſer might give upon what terms 
he pleaſed; and this Matter of Notice ſhall not be added unlcſs 
it were in a Caſe wherein the Law would-very ſtrongly require it. 

Secondly, Becauſe there is no Perſon who can reaſonably be 
engaged to give Notice, (viz.) not the Heir, fo2 he is Difinherit: 
ed; not the Executoꝛs, fo2 they are not concerned in the Free: 
hold; no2 the Truſtees, fo2 they have but their labour fo2 their pains; 
— Porter, fo; he is no moze bound to give than ſhe to take No- 

= -- 1 1 Ip 

Thitdly, Becauſe each Party have the ſame means of Inkoꝛm⸗ 
ing themſelves of the TUtill, (i. e.) by Enquiry. | 

Fourthly, Jt moze impoꝛted the Defendant to know it, as rela- 
ting to her own Jntereſt ; the Mill which gives the Eſtate, gives it 
upon this Conditional Limitation. Cotber's Cale, 4 Co. comes 
very cloſe; where, if the Deviſee ſtays while the time wherein the 
Money might be raiſed is elapſed, he ſhall never raiſe it after, 
Slppole a Man dies poſſeſſed of a Term upon which a great Rent is 
reſerved ; chall the Erecutoz, after that he hath pꝛoved the UWill, 
thww up the Term, as pꝛetending not to have known of it? an 
Eſtate is deviſed to one durante Viduitate; ſhall ſhe marry, and be: 
cauſe ſhe had no Notice of the Mill hold the Eſtate abſolutely fo? 
her Life? There is the ſame Reaſon in this Cale; fo2 this ]2oviſa 
is a part of the Limitation of the Eſtate it ſelf. .No Man is pꝛe⸗ 
ſumed to be ignoꝛant of his own Intereſt; and as he muſt take No: 
tite to acquire, ſo alſo of the manner of the Eſtate he gains. But 
he that gave it thus, was not obliged to do ſo much. 

Fifthly, Jt was not impoſſible fo2 the Defendant to have made 
_ Enquiry, and the muſt not take advantage ofher Laches. A Bond 
with Condition to pay 50 l. when the Qbligee ſhall marry the Obli⸗ 
gos Kinſwoman ; in Debt upon this, it was reſolved, That the 
Obligee was not bound to give Notice of the Marriage, though it 
lay in his own Pꝛivity; becauſe the Obligoꝛ might have known it by 
other means, Hill. 1650. Between Try and ... Rot. 108 1. B. R. 
It was p2oper fo2 the Defendant to have enquired, whether her 
Gꝛandkather gave her any thing: And ſo it was fo2 him that ſhould 
marry her. Harwood's Caſe adjudged here (Hill. ult) was upon 
this Reaſon : pe married a City Oꝛphan in Kent, and was fined 
by the Court of Oꝛphans, becauſe he had not firſt applied himſelf 
to them fo2 their Licence, &c accoꝛding to the Cuſtom of the Ci- 
tp: And the Fine was reſolved here to be well tmpoſed, though he 
had no Notice that ſhe whom he married was an Oꝛphan; becauſe 
it was his buſineſs to enquire of the Condition of her whom he will 
make his Tike. . 


1 | | The 


— . 
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The neit thing to be conſidered is the Inkancy of the Defendant, 
and that is nothwyg in this Cale. Porter who was the pꝛobableſt 
Perlon to give Notice is found to be an Inkant too. Conditi⸗ 
ons in Fact bind Inkants. Again, the Condition here relates to 
an Ack, which ſhe is capable of doing. The Statute of Merton, 
which enacks, Non currant uſuræ, &c. whereby Jiifants are exempt⸗ 
ed from Penalt ies; yet in another Chapter gives the Foꝛkeiture of 
the ſa:d double value to the Loꝛd where his TUard marries without 
his Conſent. Tis a Reſfraint laid upon her in a matter pꝛoper 
{02 her Condition, and with reſpet to her Condition, that being 
an Infant, che might advile with her Friends about her Parri⸗ 
age. The Cales which have been objecked do not come to this 
Cale, as the Opinion in Saunders and Carwell's Caſe, which might 
be good Law, if it could be known what that Cale was, fo2 the 
(402ds might either explicitly oꝛ implicitly require Notice, as if 
they were, it he refuſed ro pay, &c. 02 it may be no time might be 
let (02 Payment; foz in Volineux's Cale, thereRents were grant⸗ 
ed, and after a Oevile kor the Payment of them which naturally 
lie in Demand. 


Palm. 164, 
165. 


Secondly, There it concerned the younger Childꝛen to give Mo- 


tice ; fo the Rents were not only to be paid to them, but upon kailure 
bk Payment the Land was deviſed to them; ſo that was a Con⸗ 
currence of concern in them, as to the perkozmance of the Con⸗ 
dition, and the Eſtate they ſhou!d acquire by the Bꝛeach. TWhere- 
as the Plaintiff in this Cale is not concerned in the perkoꝛmance 
of the Condition. 


"Thirdly, The Penning of the Condition there quite differs; fo2 3 Mod. 29, 
tis upon default of Papment, which implies Notice muſt be firſt 34. 


1 had, In France's Caſe, there would have been no need of Notice, 
if the Deviſe had not been to the Heir, which is the only thing 


wherein it differs materially from this Cale. In Alford's Caſe, Cr.Car.575. 


the Debate was occaſioned by the ſpecial Penning; fo2 it was thus, 
that if thyough Obliviouſneſs, the Truſts ſhould not happen to 
be perkoꝛmed. Now there could be no Oblivion of that they ne- 
ver knew; therefoze there is ſome Opinton there, that the Mayo? 
and Citizens of L. ought to have had a pꝛecedent Notice; yet the 
Judgment is contrary, fo2 they could.not have been barred by the 
Fine and Non-claim if Notice had been neceſſary to the Commence- 
ment of their Title; and tis not found, TUhether thoſe to whom 
the Eſtate was deviſed befo2e, had Notice ; ſo that this cauſe pꝛoves 
rather, that there needs no Notice in this Caſe, than otherwiſe, 
(lherefoze the Plaintiff muſt have his Judgment. 

-When my Low Chief Juffice had concluded, Rainsford ſaid, He 
had ſpoken with Juſtice Moreton, who declar'd to him, that he was 
ok the lame Opinion. e | | 


Fitzgerald 
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fitzgerald verſus Marſhall. 


3 Keb. 44. "Rro? of a Judgment given in the King's Bench in Ireland, in 
1 Mod. 90. Aftirmance of a Judgment removed thither by Erro2 out of the 


2 Keb. 875. E 


ommon Pleas in [reland. 

By the Recod it appeared, That the Writ of Erro2 to the Com: 
mon Bench was direcked Rob. Booth, Militi & Sociis ſuis, quia in 
Recordo & proceſſu ac in redditione Judicii loquelz quæ fuit coram 
vobis & Sociis veſtris. And the Judgment, certified, appeared to be 
in an Aﬀion commenced in the time of Str R. Smith who died, and 
Dir R. Booth made Chief Juſtice in his place befoze Judgment given, 
And the Court here were of Opinion, That the Recozd was not well 
removed into the King's Bench here, by that TUrit,which command: 
ed them to remove Recordum loquelæ coram R. Booth: whereag 
the loquela commenced befoze R. Smith, and the Titling of the 
Recozd is in ſuch caſe placita coram R. Smith, &c. though ſome of 
the Continuances might be entred coram R. Booth, and the Judy: 
ment given in his time: And fo2 this Cauſe, the Judgment given 
in Affirmance in the King's Bench there was reverſed. 


Sir Samuel Sterling verſus Turner. 


2 Ven. 25. L Kroꝛ of a Judgment in the Common Bench, in an Action upon 
the Report of ( the Caſe, where the Plaintiff declared upon the Cuſtom of 


this Cate up- London, of tleding of two Men into the Office of Bzidge-maſters 


en inne £very Pear by the Citizens aſſembled in a Common Hail; anda Cu 


on 1n the 


Common ffom that if two be Competitozs, he that is choſen by the greateſt 


3 


32 


2 


"Pleas. number of Uotes is duely clefted; and that if one in ſuch caſe de- 


Keb. 26. ſire the Poll to be numbered, the Mayoꝛ ought to grant the Poll. 
Ley. 50. And ſhews that there was a Common Hail aſſembled, the 18 of 
October 22 Regis nunc, Sterling being Mayoꝛ, and that then the 
Plaintiff and one Aber ſfaod as Competitoꝛs to be choſen to that 
Office, and averrs that he had the greateft number of Uoices, and 
that-he affirmed then and there, that he had the greateſt number; 
which the other denying; he requeſted the Mayo?, that accoꝛding to 
the Cuſtom they might go to the Poll; and the Defendant not 
minding the Execution of his Office, but violating the Law and Cu⸗ 
{tom of the City, then and there did malicioufiy refuſe the number⸗ 
ing of the Poll, but immediately made Pꝛoclamation, and diſmil: 
ſed the Court, by which he loſt the Fees and Pyofits of the Place, 
which he averred belonged tnto ir. 5 
Apon Not guilty pleaded, and Ucrdi# fo2 the Plaintiff, after it 
had been ſeveral times argued in Arreſt of Judgment, That this 
Acton did not lie, it was adjudged fo2 the Plaintiff, by Tyrrel, 
Archer and Wylde, Vaughan diſſenting. And now Erro2 was bꝛought 
| S: | and 
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and aſſigned in the matter of Law, and argued fo2 that it was 
incertain, whether the Plaintiff ſhould have been eleded; and that 

he could not bzing an Action foꝛ a Poſlibility of Damage, and this 

was no moze, not being decided who had tbe greateſt number of: 

 Qoices. | 

425 the Court were clear of Opinion, That the Judgment ſhould 

be affirmed; fo2 the Defendant depaived the Plaintiff of the means, 

wheeeby it Gould appear, whether he had the greateſt number o 

Eledoꝛs 02 no. And Hale ſaid, It was a very good i and 

ſo it was adjudged by both Courts. | 


One D of Bedfordſhire, Eſquire, was indifed of High 8 3 Keb. 30. 
koꝛ coining a great number of counterfeit pieces of Guineas of Sold, 
23 Regis nunc, and being arraigned at the Bar, he pleaded the King 5 1 | 
Pardon; which was of all Treaſons, and of this in particular, but 
did not mention that he ſtood indifed. 
| Twiſden laid, That mp Lozd Kelynge was of Opinion, That ſuch 
a Pardon was not good. But Hale ſaid, It might be well enough 
in this Caſe, but in caſe of-Murther it fs neceflary to recite tt, 
becauſe of the Statute of 27 E. 3. 2. (vid. 10 E. 3. 2. 14 E 3. 15) 
and lo it was allowed. 


The Lady Cheſter s Caſe, 


Pohibition was pꝛayed to the Pꝛerogative Court of Canter 3 Keb. zo. 

bury. Sir Henry Wood having deviſed the Guardianſhip of 

his Daughter by his Till in TUriting, accowing to the Atof this st. 12. Ca. 2. 
King, to the Lady Cheſter his Siſter; the Dutchels ol Cleveland, cap. 24. 

to whole Son this Daughter, being about 8 Pears old, was contra#- 

* ed, pꝛetending that Sir Henry Wood by Uo revoked this Dilpoſi⸗ 

| tion of the Guardiattſhip, ſued in the Pꝛerogative Court, to have 

this nuncupative Codicil pzoved ; and the Court granted a Pꝛohi⸗ 

- bition, fo2 they are not to p2ove a Mill concerning the Suardian⸗ 

ſhip of a Child, which is a thing conuſable here, and to be judged 

whether it be deviſed purſuant to the Statute, And Hale — I Mod. Rep. 

That they may pꝛove a CUill which contains Goods and Lands, © 1 

tho foꝛmerly a ]20hibition uſed to go quoad the Lands, Vid. 1 Cro. Hard: 5-4 

: Netter and * Cale. 3 


Prior verſus , 


Rro2 was bzought of a Judgment in this Court into the Erche- 2 Lev. = 
quer-Chamber, and.Erro2 in Fact was then aſſigned; and the 3 Keb. 2 
Court being there of Dpiuton, That Erroꝛ in Fat could not be al⸗ 
| ligned there, they affirmed the Judgment; upon which the Recoꝛd 
| with the Affirmation was remitted hither, and a Crit of —_ = 

tought. 


| 
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2 Cro. 620. bought here, coram yobis reſident. (as is nftzai fo Etro? in Far, ) 


x Lev. 49- 


75 
C31 


3 Keb. 28. 


It was pꝛaped, that upon putting in of Bail, thisnewTUrit of Erro 
might be a Super ſedeas to the Execution. But the Court held,Tha 
this Writ was not to be allowed in this Caſe, fo2 the Judgment 
given in this Court, being affirmed in the Exchequer: Chamber, 
tranſit in rem judicatam there, and a CUrit of Erroꝛ cannot be bꝛaugh 
here upon a Judgment there; and tis always the courſe in (ric 
of. Erro2 to recite all the ꝛoceedings that have been in the matter; 

as if a Judgment be removed hither, by Erroꝛ out of the Common 
Pleas, and here affirmed and then bzought into Parliament, the 
laſt TUrit muſt recite both the Judgment in Communi Banco, ar 


the Aflirmation here. And whereas this Writ goes by the Judg⸗ 


ment into the Exchequer-Chamber, and mentions oni y the Judg⸗ 
ment here, it muſt therefoze be quaſhed :: And it is the courſe, if 
Uirit of Erro2 be bꝛought here upon Erro? in Fat of a Judgment 
here, that the Crit ſhould be allowed in Court. And om Couit 
* * an allow none in this Cale. 


e 8 Cee. 


E was indifed at the Sellons of the Peace at Ipſwich fo} 
ſtopping communem viam pedeſtrem ad Eccleſiam de Wit— 

by. Jt was removed hither by Certiorari, and the Court were me: 
ved to qualh it, for it was objecked, That an Jndi#ment would not 


lle foz a a Nuſance in a Church path; but Sutt might be in the 
 Ecclefiaſtieal Court. Befides the Damage is pꝛivate, and con: 


"1 aſcertain it, and 
the Bule wos, that he ſhould plead to it. 


2 Keb. 13, 27. 


_cerns only the Pariſhioners. Where there is a foot-way to a qc 


mon, every-Commoner may being his Action if it be ſtopped, but 
in ſuch cale there can be no Jndifment, 

Hale faid, A this were alledged to be communis via pedeſtris ad 
Eecleſiam pro parochianis, the Jndiftment would not be good. fo! 
then the-Muſance would extend no further than the Jariſhtoners, 
fo2 which they haue their particular Suits; but fo2 ought appears 
this is a comman foot-way, and the Church is only the Terminus 
ad quem, and it may lead further; the Church being expꝛelled only 
and tis (aid. ad commune nocumenrum; wherefox 


The Lady Prettyman s Caſe. 


Judgment was had in a Scire facias bought againſt her uy⸗ 

on d fozmer; Judgment, upon two Nihils returned. And the 
Court was moped ta fet it aſide, fo2 that it was alledged, That 
befoze the Scire facias hzpught, ſhe was married to Sir John Pretty. 
man,.and- that-it was bought againſt her as ſole, by Contrivanee 
between the Plaintf-and her Þusband to oppeeſs her, and lay her 
3 1005 921 lug 
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'B Etro? in her Husband's and her Mame, that the Court would not 


ſuffer the Husband to releaſe, But Hale ſaid, He could not ſee 
how that could be avotded; but he had known, that in ſuch'cafe the 
Court would not permit the Husband to dilavow the Guardian, 
which they admitted fo2 the Wife, 


- How's Caſe. 


E was indicked of an Aſſault, Battery and TUounding of 

Thomas Maſters Eldulire, and found Guilty at the Aftzes in 
Glouceſterſhire. - Nowthe Attoꝛney General moved the Conrt to ſet 
a Fine, and ſuch an one as might be exemplary, accozding to the 
demerit of the Fait; fo2 he ſhewed, That a great part of the Gentry 
of Glouceſter, 'amongit which were How and Maſters, being al⸗ 
ſembled at Cirenceſter, about the Eleffon of a Burgels fo2 that 
Town; How without any Pꝛovocation, ſtruck Maſters on the Cheek 
with the end of his Cane, which had an Jron Pike at it; and that 
if Maſters had not governed himſelf with much Moderation and 
Pꝛudence, it had in all pꝛobability engaged the whole Aſſembly in 
a dangerous Quarrel, they being both Men of great Eſtates and 
Quality in the Country. And the attoꝛney ſaid, There was nothing 
moꝛe neceſſary than that ſomewhat of a limited Star-Chamber 


ſhould be exerciſed in this Court, foz the due Puniſhment of ſich 


enozmous Crimes as theſe. | | 

Hale ſaid, That they were much diſcouraged from letting Fines, 
fo the new A binds them to eſtreat them into the Erchequer ; 
and then it was well known whither they went, (meaning to ſuch 
as farmed them from the King by Patent.) The Attozney replied, 


That the Legality of ſuch Patents was to be queſtioned; and that 7 Co. Penal 
one which was granted to the Earl of Berkſhire, was now like to Statutes. 


be reſumed, and it was fit it ſhould, ſeeing it was like to pzove an 
Obſtrutionto the publick Juſtice. 


Ee Then 


JI ods. ai ——__J__ 
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= _ Then it was doubted, Whether the Fine could be ſet, 8 not 
being pꝛelent? But held it might, but the Courle is not to hear any 
thing moved in Nag e ok the Fine, unleſs the Party be Pee 


ſent, and he was lied 500 Parks, 
a ward verſus Forth. 


3 Keb. 26, 30. N Delt upon z a" ond, the Defendant pleads, That he deltveren 
| the Deed as an Clcrow to J. S. &c. & hoc paratus eſt yerifi. 
care. | 
To this it wag demurred; Foz that he ought to have conclu 
ned, & iſliot nient. ſon fait, foꝛ this matter amounts to a S|:cia! 
Non et fafium , and the Plaintiff cannot reply, That he delivered 
if as bis, Dee, abſque hoc Wat he delivered it as an Eſcrow, aid 


lo 1 7.9 ts [7 


* Garand Caſe. — 


2 Keb. 23. B* Certiorati, an Der ko the keeping of a Baſfard-Child by 
| the Juſtices of the Peace, in purſuance of the Statute of 18 kin 
| was. removed into this Court, which was excepted to. | 
Flrſt, Foz that they had appointed the Father to allow 4s. to the 
| Pidmite ; wheteas it did not appear, that the Pariſh had pꝛocuted 

hex, 9? that. they. were chargeable with it. 
Secondly, Ft that they ozdered 7 s. a TUeck, to be allowed fo the 
Nutſing-Cloaths, &c. of the Child, until it ſhould be able to get 
its living by Calling; which was ſaid to be exceflive in the Sum, 
and uncertain ko; the Time, foz it ſhould have been fo lo long 
time as. it ſhall be chargeable. to the Pariſh. 
Hale ſaid, That they could make no Allowance to the Midwife, 
unlels im dilcharge of the Pariſh. 
: Mod. 20. Twiſden ſaid, That they could not oder the 7s. a Teck to be 
pad, until it ſhould be able to get its Living, fo2 perhaps the 
Father would take it away and maintain it himſelf, which he may 
do if he pleaſe ; but that the Oꝛder might be quaſhed without moz 
delay, and the matter remanded to farther Examination, S$her- 
— * conſented to pay all the Arrears of the 7 s. a Week, and the 
that had been expended in Maintenance of this Dzder, 0! 
— moze ſhould. be laid out, in caſe he ſhould be again found 
the reputed. Father of the Child, -fo2 he ſaid it was impoſed upon 
bim * 2 e it was guahed. Poſt 336. 


5 Rr ; 
«23 43% . 
| 1 | | Sir 


Paſch. Anno 24. Car. II. in B. R. * 


Sir Ralph Bovy's Calc. 


N Ation was bꝛought upon an Eſcape, fo2 that he being She- Poſtea 217 
riff of Surrey, voluntarily ſuffered J. S. whom he had in Exe- 3 Keb. 55 
cution, to eſcape. 
De pleads, That he made freſh Purſuit and took him again, and 


doth not traverſe the voluntary Elcape, to which it was demurred.. 
Et adjournatur. Poſtea 217. 


Anonymus. 


Scire facias againſt the Conuſce of a Statute, who had er 2 Keb. 25,15. 
tended, ſuppoſing that he was ſatisſied. He pleads, That 
befoze the Scire facias bought he had aſligned over all his Intereſt, 
and p2ays Judgment of the TUrit. 
Hale ſdid, That the Writ was good, ſeeing he was a Party to the 
Recod; the Plaintiff need not take Notice of the Aflignee unleſs 
he pleaſe, and if there be part of the Debt unſatisfied, that is to 
be tendered to the Conuſee. | 
In a TUrit of Diſcett, to reverſe a Fine of Land in anttent De- 
meſne ; after Aſſignment, the Conuſce ſhall be made Party. So 
in a Writ of Erroz, tho' the Terre-tenant ſhall not be turned out 
of Poſſeſſion without a Scire facias. 


Dioniſe verſus Curtis. 


Rover de duabus Centenis plumbi uræ, Anglice, two hundꝛed 
weight of Lead Que. | 
It was objeed, That Centena fignifics an hundzed in a County, ; Keh. 14 
and tis uncertain here of what it ſhould be underſtood ; but the 
Court ſaid it was good with the Anglice, and to be underfisod by 
the fubjeft matter. Trover de duobus ponderibus caſei, Anglice, 
two weighs of Cheeſe, hath been held good. So de duobus oneri- 
bus Cupri, Anglice, two Houſe-loads of Copper. 


Evans, &e. 


Nan Action on the Caſe, whereas he pꝛetended Title to cer 
tain Goods in the Cuſtody of one Suſan Pricket, and claimed 
them to be his own, intending to remove them; the Delendant, in 
Conſideration that he would ſuffer them to continue there, aſſum- 


| dd to ſee them koꝛth⸗coming, and that they ſhould not be imbezilled, 


but ſafely kept to the uſe of the Plaintiff, and ſhews that afterwards 
the Goods were eloigned, &ec. 


Ee 2 Avon 
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Upon Non Aſſumpſit and Uerdi# fo2 the Plaintiff, it was moved 
to ſtay Judgment; That it doth not appear, that the Pꝛoperty 
of theſe Goods was in the Plaint iff, koꝛ it is alledged only, that he 
pꝛetended to them, and claimed them to be his own: Sed non al. 


locatur. 88 | 
Joꝛ the Declaration is full enough, at leaſt muſt be intended he 
pꝛoved they were his own, o2 the Jury would not have found fo 


Anonymus. 


N Debt upon a Recowd in an fnferfour Court, upon Nul Tie! 
Record pleaded, they ſhall certiſie only renorem Recordi, and 
grant Execution afterwards. | EE e 


. 


2 Lev. 231, Hale (aid, That he had ſeen a Certiorari to certiſie tenorem Fe. 
236.  cordi, upon a Trial at Bar concerning the Toll of Uxbridge, the 
| Town pꝛetending to be inco2pozated, and to have a Right to the 
Toll: And it was reſolved, That no Burgh⸗holder could be a TWit: 
nels fo2 the Town. n ene : 


A FO | 5 Link Ws 


Termino Sanctæ Trinitatis, Anno 24 Car. II. 
In Banco Regis. 
| Mekins verſus Minſhaw. 


Prohibition was pꝛaped to the Court of the Chamberlain 

ok Cheſter, where an Engliſh Bill was pꝛekerred, ſetting 

| kozth, That J. S. being indebted to the Plaintiff, the Defen: 

3 Keb. 33, 51. Dant Upon good Conſideration pꝛomiſed, That ik J. S. did not pay 
it, he would; and that he wanted ſuch pꝛeciſe P2oof of the Ju 
mile as the Law required. Therefo2e he payed to be relieved by 
the Equity of the Court. 

The Defendant confeſſed the Pꝛomile in his Anſwer, and al 
ledged further, That he had paid the Money. And a P2ohibittot 
was granted; foz the Plaintiff had now obtained the end of his 
Suit, and might have remedy at Law upon the Evidence of the 
Defendant's Anſwer, 


Poſtea 330. 


2 | Anonymus. 
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Anonymus. 


will; and at _ lame time de ulteriori malitia lald, He was a Pick- 

Pocket. i 

The Dekendant juſtified, but in ſuch manner as it was ruled 

againſt him, 

Then he moved to ſtay Judgment upon the Inſufficiency of the 
Declaration! And the Court were ok Opinion that the Cows 

were not aftonable, as carrying with them no neceſſary Implica⸗ 

tion of Felony, and might mean only Treſpaſs. And Hale ſaid, 

De would not m. Attions fo? (Uows further than tber are. 


Forteſcue verſus Holt. 


N Action wag bꝛought fo2 theſe lows : The Dekendant laid 2 7 ev. 51. 
ok the Plaintiff, That he had picked his Pocket againſt his 3 Keb. 34, 


A Scire facias was bꝛought upon a Judgment of 1000 l. as 3 Keb. 4o. 


Adminiſtratoꝛ of ]. S. 

The Defendant pleaded, That befoze the Adminiſtration com: 
© mitted to the 3 (viz.) ſuch a Day, & c. Adminiſtration was 
granted to J. N. who is ſtill alive at D. And demanded Judgment 
blk the CUrit. 

The Plaintiff replies, N. died, &c. & de hoc ponit le ſuper 

Patriam. And to that the Defendant demurs; 

To that he ought to have traverſed abſque hoc, that 5 was 
alive: Foz tho? the Matter contradicts, yet an apt Iſſue is not 


| - fomed without an Afirmative and a Megative; and lo ſaid the 
Court. And alſo that the Defendant's Plea was bad, being con- 


| cluded in Abatement ; whereas it goes in Bar, which wag ſo 
{ palpable, as made it evident to be uſed only fo2 delay. TUhich 
Hale obſerving, he did exceedingly blame the bad P2afice that is 
amongſt Counſel in adviſing ſuch Pleas, and ſaid it was within 


the Penalty ol Weſtm. 1. Serjeants, Compters, &c. and ſaid, Cho 


| Counſel were obliged to be faithful to their Clients; yet not to 
manage their Cauſes in ſuch a manner, as Juſtice ſhauld be de⸗ 
| layed, o2 Truth ſuppꝛeſſled; to pꝛomote which was as much the 
Outy of their Calling, as it was the Ollice of the Judges; tho' 
not in ſo eminent a Degree. | 

Jn this Caſe it was doubted, TUhether Judgment final ſhould 
be given, 02 a Reſpondeas Ouſter : But becauſe the Plaintiff ſatd, 
he would be content with the latter, that was not reſolved. 


Anonymus. 
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Anonymus. 


| br? Treſpaſs Quare clauſum fregit, tis a Plea in Abatement to 
lap, That the {Aaintiff is Tenant in Common with another: 
But cannot be given in Evidence upon Not guilty, as it may where 
one Tenant in Common bangs Trelpaſs againſt the other. 


Peters verſus Opie. 


Ante 177. He Caſe was moved again, and Hale held clearly, That the 
Piꝛomile being pro labore (tho there was alſo a Counter -Pꝛo⸗ 
miſe) did carry in it a Condition pꝛecedent, (viz.) That the wont 
ſhould be done firſt. And he ſaid, That in Caſes tried -befoze him, 
where the Declaration was upon Recipzocal Pꝛomiſes, ik it ap: 
peared upon the Evidence, that the Intention was, That the 
Plaintiff's Part was to be perfozned befoze the Oefendant's, he 
directed againſt the Plaintiff, and would not have the Dekendant 
dꝛiven to his croſs Acton. L 11 
 Twiſden ſtrongiy to. the contrary. Pro labore (ſays he) is no 
moꝛe than would have been implied if thofe Mods had been omit: 
ted; then tis within the Cale of Recipzocal Dꝛamiſes. The Cale 
cited in Ughtred's Cale, 7 Co. A covenants to B. ta ſerve him 
in the lars, B. covenants ta pay him ſo much faz it; an Adion 
lies fo2 the Money without Averment of the Service done, becauſe 
of the mutual Remedy; ACOG : | 
Hale was now of Opinion, That the Plaintiff's ſaping, parat 
ſuit & obtulit to do theTUozk ; tho' he did not ſay, and the other rc: 
fuſed, pet it was a fufficient Averment after a Uerdi#. The Caſc 
of Vivian and Shipping, 4 Cro 384. in an Aſſumpſu upon a Pꝛo⸗ 
miſe to perkoꝛm an Award, the Plaintfff fatd licet he had perfomn: 
ed all on his part, &c. which tho' no good Averment in Fon, vet 
held it aided by the Uerdit. | 
— Wherefoze tho they could not agree in the other matter, pet 
Judgment was given fo? the Plaintifl. Ante 177. 


King verſus Melling. 


2 Lev. 58. FN an Ejeckment, the Caſe was thus found in a Special Uet- 
pres. 229. dif, | | | | 8 | 

1 John Melling was ſeiſed in Fee, and had Jnue Bernard and 

Poſtea 225. John, und by his TUill in TUriting deviled to Bernard fo2 and 

Lev. Ent. 98. during his Natural Life, and after his deceaſe to ſuch Iſſue as he 

ſhould have of the Body of his ſecond TUife, (his firſt then 

being alive; ) and if no ſuch Jſſue happen'd, then to John Melling ; 

p20videdthat Bernard might make a Jointure to bis ite, _ 

pe | Hy 


= pm a a a 


— 
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hc chould enjoy koz her Life. The Deviſoꝛ dies, Bernard ſuffers 
2 Recovery to the uſe of himſelf in Fee, and after covenanted to 
cand leiſed to the uſe of his CUike fo2 her Jointure fo2 Life, and dier 
without Iſſue by any ſecond Wife. The Queſtion was, Whether 
the Mite hav a'good Eſtate, oꝛ that J. Melling in Remainder Hay 


It was argued fo? John Melling ; Firſf, That Bernard Melling | 


had only an Eſfate fo2 Life by this Oeviſe. Indeed if it had been 
to him and his Jiſue which he ſhould have by the ſecond Cite, 
that would have been an Entail; but here tis erpzefly given to 
him fox his Life. The Caſe of Wiat Wield, 8 Co. 58. b, is full 
to this: A Devile to a Man and his Childzen is an Eſtate Tall, 


— 


Wild's Caſe, 


if he hath none at the tinie: But if the Deviſe were ta a Man foz© 55 
his Life, and after his Deceaſe to his Childꝛen; there, whe- 


ther he had Childzen 02 no at the time, they take by way of 
Kemainder, either contingent oz veſted . So Archer's Cale, 1 Co. 
1 Roll. 837. A Deviſe to his Son fo2 Life, the Remainder to the 
Sons of his Body lawfully begotten; the Son takes only an 
Eſtate fo2 Life, becauſe ſo erp2eſſy limited. Then the Recoverp 
deſtroys this contingent Remainder, and ſo alſo the Power of 
appointing a Jointure to his (Mike: Fo? tis not a bare Collateral 
Power, but annered to his Eſtate, and therefoze ertinguithes in 
the Conveyance'of it. 25 | 
But admitting it were fill in him, yet He did not well execute 
it, which (ould Have been in ſuch manner as ft might hade taken 
cn by the TUill, and not to ariſe upon a Covenant to ſtand 
led, #2 at: O44 
On the other ſide it was argued, That it was an Eſtate Tail in 
Bernard Melling, and no Remainder contingent to the Iſſue: Fo2 
there a Rematnder is ſaid to be contingent where the firſf Eſtate 
may fail befoꝛe tis aſcertain'd whether the Contingency will hap- 
pen oz no? Þere if it be an Entail, Bernard Melling hath it fo? 
his Life, and the Jſſuc had nothing until after his deceaſe, So 
tis but an Expreſſio eorum quæ racite inſunt. 

Again, The Power remains notwithſtanding the Recovery ; 
fo2 tis collateral to the Eſtate. If Executoꝛs have Authozity to 
make a Feoffment fo? the Payment of the Teftatoz's Debts, ik they 
ſhouid firſt make a Froffment to another Purpoſe, this would not 
determine their Power, but they might afterwards execute it in 
perfoumance of the Taft, x Co. in Albany's Eale. 

Hale. It ſeems very ſirong upon Wield's Cafe, That Bernard 
Melling hath but an Efate fo2 Life ; if it were deviſed to him, and 
after his Deceaſe to his Mie, J would think that to be an Eſtate 
Tail; but here the expꝛels Mos are fo2 his Life, A Deviſe to 
one fo2 his Life, and after his Deceaſe to his Heir, that hath been 
held a Fee; fo? Heir is nomen Collectivum. But Archer 8 —_ 

I TO. 
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x Co. is a Devile to A. fo2 his Life, and after. to his Helr, and the 
Þcirs of that Heir; there becauſe the Moꝛds of Limitation were put 
to the Heir, therefoze Heirs were taken to be but deſignatio perſonæ, 
and reſolved. he ſhould take by Purchaſe. Vide Anderſon 110. 
Conſtrudion muſt be accowing to the expꝛels Moꝛds ok the Wii, 
A Devile to two equally to be divided between them, and to the 
Sur vivoz of them, makes a Joint-tenancy upon the expreſs import 
of the laſt Wows, 

Twiſden. A Devilſe to one fo; Life in Perpetulty, makes but an 
Eſtate fo2 Life only, 15 H. 8 

Hale. Tis conſiderable alſo, that he adds a Power to make a 
Jointure, which would have been uſeleſs if he had intended him 
an Eſtate Tail: And this Power is in the nature of an Emolu⸗ 
ment annexed to his Eſtate, which ſeems to be deſtroyed by the 
Recovery, neither hath he well executed his Power; fo? alter the 
Recovery he became ſeiſed in Fee, ſo the Covenant to ſtand ſeiſc 
may wozk upon that Eſtate, and ſo ſhall not be taken in purſi- 
ance of his Authozty, which poſſibly it might have been it he had 
but an Eſtate. fo2 Life; fo2 without Reference to that, it would 
have been ineffeckual; & quando non valet quod ago, ut ago, valeat 

uantum valcre pore. And this is agreeable to the Learning in 
Bir Edward Clere s Cale in the 6 Co. 

The Court ſeemed pꝛetty clear in theſe Points; but becauſe it 
was upon the firſt Argument, they gave leave to the Parties to 
ſpeak to it again, if they thought fit. Et t adſournatur. Poſt. 225. 


HOoffe's Caſe. 


A Trial at Bar was had upon an Jndiment of Murder. The 
Cale appeared to be this: N 

Gofte (being a Collefo2 of the King's Duty of Chimney⸗Money) 
came with a Conſtable to the Houſe of one Weſt in Southwark, 
to demand Money due upon that account, and entred the Hoſe, 
there being only a Maid ⸗ Servant at home; who telling them, That 
her Maſter was from home, and that he could not tell where to 


find him, oz come at any Money to pay them, they pꝛeſently di⸗ 


ſtrained a Silver Cup which ſtood by. The Mad thinking to pe 


vent the carrying of it away, ſtands againſt the Dooꝛ where they 


were to have gone out, and Goffe took her by the Arm and beat 
her Head and Back againſt the Doox-Poſt divers times, of which 
the died within thzee TWeeks after. 

The Court was of Dpinion, That this was but Homicide, and 
diref#ed the Jury to find it lo; fo2 hindering their Paſſage out, to 


go away with the Diſtreſs, was aP2ovocation. And twas found 
» ä . 


-Þ Meredith's 
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| Meredith 8 Caſe. 


"Reo? of a ro e given in the King's Bench in  Irfand. 
where Robert Meredith was Plaintiff, and that Judgment 
was entred, Quod prædict Carolus Meredith recuperet. 

And the Court held it amendable, as the Default of the Clerk, 
tho in the Judgment; the Miſpꝛiſion being only in the Name, which 
was right in the reſt of the Recor hoy: was befoze the Clerk, and 
ſhould have directed him. 


Sir Ral ch Bovy' - Caſe. 


ration a voluntary Eſcape. 
Ache Dekendant pꝛoteſting that he did not let him voluntarily 


eſcape, pleads, That he took him upon freſh Purſuit. To which 


it was demurred, Becauſe he did not traverſe the voluntary 
Eſcape ; and reſolved fo2 the Defendant : Fo? it is impertinent fo2 
the Plaintiff to alledge it, and no ways neceſſary to his Acton. Tis 
out of time to let it fo2th iu the Dectaration ; but it ſhould have tome 
in the Replication. 'Tis like Leaping (as Hale Ch. Juſtice ſatd) be- 
f022 one come to the Stile: As ik in Bebt upon a Bond the Plaintiſf 


ſhonid declare, That at the time of Sealing and Delivery of the 


Bond the Defendant was of fill Age; and the Defendant ſhould 
plead” deins age, without traverüng the Plaintiff's Allegation. 
Whiting and Str. G. Reynell's Cale 657. in the 2 Cro. ſeems to 
be againſt it: But Harvey and Sir G. Reynell's 2 Car. in Latch, 
is t — That no Traverſe is to be taken. Ante 211. 


Thomas verſus Butler. 


A _— was pzayed to the Eccleſiaſtical Court, where eb ez, y 
| Cale was this: 1 1 


R R. Aſhton made his Mlill, and therein gave divers Legacies, 
and the reſidue of his Goods and Chatteis (after his Debts and 
Legacies paid) he bequeathed to his Tife, and made three Execu⸗ 
toꝛs and died, _ whereof one only N the Will, and afterwards 


died Inteſtate. 
Ehe Daughter ol Sir R. Achton ures Letters of Admint- 


Butler; the Reli# of Str R. Aſhton; and'reſiduary Legatee, ſues 
te Have them repeated: And whether there ſhould be any Pꝛohi⸗ 


Legacies, and fo there could be no Reſiduum. And Sir Walter 
| F Walker 


JN ) Debt upon an Eſcape, the Plaintiff ſets forth in his Decta: bay: 211. 


tration (the Witte untaller) and above Five years after the Lady 


bitton to that Suit, the Court thought fit to adviſe. Fo? it was 
ſuggetted, That there was not Aﬀets to pay the Debts and. 


55. 


V. * 
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Walker (a Dofo2 of the Civil Law) came to inkozm the Court 
what had been their Courſe in ſuch caſes ; and he affirmed, That 
the Law was poſitive, abſque aliqua diſtinctione, Allets o2 not 
Aſſets, - That Adminiſtration ſhould be committed to the reſiduary 
Legatee. And ſo Dr. Denny declared in Eaſtwick and Standen s 
Cale in Dye. And in one Button's Caſe (which goes allo by the 
Name of Cotton's Cale) 17 Jac. this Point was much debated, 
where the next of Kin obtained Adminiſtration, the Reſiduum being 
deviſed. to another, who akterwards got it repealed; and the 
firſt Adminiſtrato2 appealed to the Delegates, who confirmed the 
Repeal. TUhere the Reſiduum is deviſed, the Law judges thoſe 
woꝛds tantamount to the making of him Executoz, and it would be 
very inconvenient that an Allegation, That there is no Reſiduum, 
ſhould be admitted; fo2- that may be offered in every Caſe, and 


until that is tried Adminiſtration would not be granted, which 


2 Ven. 1, 22. 


I. Jones 132. 
7 Sid. 181, 
Vaugh.207. 


might bꝛing much Damage to the Eſtate of the Inteſtate. Tis 
alſo againſt a ſtrong Pꝛelumption, (viz.) That every man leaves ag 
much as will ſatisfie his Mill. Oe laid alſao, Seeing committing 
Amiaiſtration was of the Cognizance of their Courts, he conceiy: 
ed they were to determine all Matters concerning them; and citen 
the Regiſter, where tis ſaid, Cognitio principalis trabit ad ſe ac- 
cellorium. r 297 11135 e 

Pere Hale interrupted him, and ſaid,. Since the Statutes had 
made Pꝛobiſion in thoſe cafes, they were to expound them, and alſa 
to whom the Right, of Adminiſtration appertained; and ik the Ec⸗ 
cleſiaſtical Court did not commit it accodingip, they uſe to pꝛa- 
hibit them; and that the Court deſired only to know krom them, 
what their Uſage had been. Pe allo asked him, Ik it had been 


pleaded in their Court, That there was no Reſiduum, what they 


. Counteſs of Lincoln's Caſe, in 1655. 


would have done? pos Sg 
To this he anſwered, That they ſhouldhave received it as a Plea; 
but would have over-tuled it as inſufficient : As was done in the 


* 


Dr. Maſters contra. In this Caſe the Daughter was Legatee of an 


-- 100]. In the caſe of the next of Kin, one map be p2cterred beſoze 


- Could, be firſt ſerved; and vigilantibus, non dormie 


another; ſo why not one Legatee befoze another: Qi prior eſt 
tempore, potior eſt. jure in æquali jure, they which firſt come, 
ibus jura ſub- 


nt a 
- veniunt. Foꝛ Button 8 Cale he ſaid, That there the Pate ts wham 


Adminiftratfon was-firſt granted, was na Legatee. So it was in 
the Counteſs of Lincoln g. Caſe deen In 47 8 Sentence 
in that Caſe, but ended by Compoſition. In the Eaſe between 
Blunt and Taylor, in 1670. where one Hall having made his Mill, 


and made the Wife of Blunt Executrix, and deviſed to her the. 


Reſiduum, the pꝛaued the Mill and died. Blunt ndminiſters tag 


her de bonis non of Hall; and the Gꝛandchild of Hall (being cr 
1 1 5 0 
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of Kin) cites Blunt to repeal his Adminiſtration: and obtained a 
Repeal, which was confirmed upon an Appeal to the Oelegates. But 
Sir William Wylde denied the Caſe to be ſo ; fo2 he ſaid, That the 
adminiſtration was not repealed, as unduly granted at firſt ; but fo 

a male Adminiſtration: Fo2 Blunt being cited, dented cither to pay 
the Legacy deviſed to the Gzandchild, oz bing in an Jnventozy, and 
the Cale was debated upon that Point only befozc the Delegates; 
and he ſaid, That it was their courſe to repeal an Adminiſtration 
tho granted to the next of Kin, in caſe of Abuſe. 

But Hale ſaid, That therein they exceeded their Power, and a Cr. Cor. 62. 
Pꝛohibition ought to go, and that they ought to take ſufficient Raym. 93. 
Caution at firſt to prevent male Adminiſtration. l Sd. 179. 

The Court ſtrongly inclined, That no P2ohibition ought to go in 
this Caſe; fo2 the Reaſon that 21 H. 8. requires that Adminiſtra⸗ 
tion ſhould be granted to the next of Kin was, upon the Pꝛeſump⸗ 
tion, That the Jnteſtate intended to p2efer him : But now the 
Pielumption is here taken away, the Reſiduum being diſpoſed of Sid. 281. 
to another; and to what purpoſe ſhould the nert of Kin have it, 
when no benefit can accrue to him by it? And tis reaſonable that 
he ſhould have the Management of the Eſtate, who is to have what 
remains of it after the Debts and Legacies paid. And the Averment, 
That there fs no Reſiduum, is not material; fo2 being once out of 
the Statute, upon Conſtruition of the Wons of the TUill, there is 
nothing ex poſt facto can bꝛing it within it. And there are cer⸗ 
tain Adminiſtrations which have been always ruled to be out of 
the Statute,as Adminiſtrations during Binozity, and pendente lite, 
which need not be granted to the nert of Kin, and granting it to 
the Husband comes not within the Mozds of the Statute. But 
becauſe in this caſe Adminiſtration had been granted ſo long befoze 
the Refiduary Legatee came in, and the Adminiſtratozs by Decrees 
in Chancery had got in great part of the Eſfate, and ſtill there 
were Suits depending there koz obtaining of the ref, which were 
near their Effet ; which would be abated and ſet aſide if the Ad- 
miniſtration were now repealed, 

The Court pzopoſed an Accommodation, as moſt uſeful to either 
of or Parties and advantageous to the Eſtate ; which was ac- 
cepted. 

The Cfvilians ſaid, That a Legatee that had got Adminiſtration, 
tho' it were after repealed upon a Citation, ſhould yer retain fo? his 
Legacy. Dtherwiſe upon an Appeal; fo2 there the Adminiſtration 
18 * ab initio. Vid. Blackman' 's Caſe, 6 Co. Poſt 307, 3 16. 


Ff 2 Bedniff 


2 . — - —- — * — 


— 
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Bed niff & Ulx verſus Pople & Us. 


3 Keb. 58. A Prohibition was p2ayed to ſfay.a Suit fo2 Dekamation in the 
Ante 7, 61. / Eccleſiaſtical Court, koꝛ Wows ſpoken to the Servant of the 
Potica 543 Plaintiff, (viz.) Go. tell thy Miſtreſs Whore, ſhe is a Whore, and 
Lev. 6g. I will-prove it. It was ſaid, they were common CTlcds of Bah. 
bling, and not impoting -any ſuch Slander fo2-which Suit could 
be there. 3 Cro. 393. Dimmock ver ſus Fawcet, and 3 Cro. 456. Pee 

and bis Alike verſus Jeffreys. 
Hale. Theſe cannot be ſaid to be TUlozzs of Heat, as if ſpoken 
when the Parties are ſcolding together; but were uttered delibe⸗ 
rately in the Party s abſence to her Servant. Foꝛmerly they would 
pꝛohibit, unteſs the Mos implied ſome act ta have been done: 
Vid. Eaton verſat Ayloſf, 3 Cro. 110. But tig Reaſon the Suit 
| ſhould p29ceed in this Caſe, ſeeing it is fo2 matter of Slander, 
which is puniſhed by publick Penance, Therefore Suit lies in Lon- 

yh fog calling Wihoze ; becauſe by the Euſtom there, TWhozes are 

,, ̃ O . 57599009951 53% 1 
- TWherefoze the Court denied a Prohibition. 


1 36 * «<-> £% KEY s 5 $4.25 I'® o * — — x Fs * 
8 EP 5 | , 'Wilmo SD 
244 2 — * Read der ſus 7 1 t. | * 2 


N Falſe Impꝛiſonment, the Oefenaant juſtified by a Capias, di- 
J reſted to him upon a Suit commenced againſt the Plaintiff in ar 
Jnferiour Court ; to which the Plaintiff demurred; becauſe it as 
not ſhewn that a Summons was iſſued firſt, and Inkexiour Courts 
can award no Capias, but upon a Summans uti; returned. Co 
which it was anſwered, That this being admitted, pet it is but an 
erroneous Pꝛoceſs, in the Execution at which the Difieer is excuſed, 
whe is not to be puniſhed when the Court pꝛoces ds inverſo ordine. 
Hale ſatd, It was a great Abuſe in thofe Courts, their odinary 
Pꝛadctite being to grant a Capias without aun Summons, ſo that the 
Patty is dziven to Bail in every trivia Acton; and that tho upott 
a CUrit of Erro; this Matter is not atignable, betauſe a Fault 
Poſtea 249. in the Pꝛotels is aimed by Appearances; be. vet Falle Ampaſonment 
And Hodſon lies upon it, and the Officer cannot juſtiſie here, as upon Pꝛuceſs 

Fot zz, out of the Courts of Weſtmimften - Fo7fuppoſe an Attachment 
10 Co. 76 Hould' go out of the County Count(withong: a: Plaint;-eonld.he 
3 Cro. 446. that execures'tt, juſtiſie? Pet a Sheri mayjullifie:ao Jrreft:npoit 
elle. 99, a. à Capias aut of the Common Pleas, tho there were us Ogiginat: 
But Miniſters to the Courts below muſt ſee that things be duly 

done. TUherefoze the Plaintiff muſt have Judgment. 


52 - * Monk's 
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Mo nk's t Ca ſe. 


Debt was recovered agaiuſl him in this Court, and the Mo⸗ 
ney levyed by the Sheriff, . which he div not deliver, but was 
ozdered to bzing it into Court, until a difference that aroſe about 
it was determined, . 
Monk being indebted to the King, a TUrit was iſſued out to 
enquire what-Hoods and Chattels he han. 8 


The King's Attomep moved, That they mi 7 ht hav p leave to find ** 


this Boney; the Court conceived, That the Boaey being but as a 
Depoſitum there, they might find it; and that the Court vid.notp20+ 
te it from the Jnquiſition, as when Goods are under an Attach: 
ment they cannot be diſtrained; but they would not make any Df 
refion fo2 the finding of it. 15 „ 


Blackamore verſus Mercer. 


Na Judgment againſt an Executoz, a Fieri facias iſſued aut to the Ante 20. 


Sheriff, with a Scire fieri Inquiry, and a Devaſtavit was foand 
accoding to the common Courſe, the return whereof was, quod 
diverſa bona, quz fuerunt teſtatoris, &c. habuit quæ elongavit & 
in uſum ſuum proprium convertis. TE 
It was objexed againſt this Return. That it was not ſaid De- 
vaſtavit, fb2 in ſome Caſes an Executoꝛ may juſtly convert the 
Goods to his own ufe. 1 


_ Hale ſaid, Anciently, when the Sheriff returned a Devaſtavie, 
which was not found by any Jnquiſition, and fo. which there was 
no Anſwer, it was neceſſary to inſert the woꝛd Devaſtavit. But 
otherwiſe, in a return upon this Special (Urit ; fo2 if the caſe be, 
that he hath not walled the Hsods, but only eloigned them ſs as the 
Sheriff cannat come at them, the Execntoz is chargeable upon 
this CUrit, de bonis propriis, and this Return anſwers the Crit. 


has | Perrot oer Bridges. | 
| Tea, quare clauſum fregit, and theew datun his Fen- 


1 Saun. 307. 
2 Saun. 402. 
3 Keb. 62. 


The Dekendant pleaded Not Guilty to all, dut the leaking al the 2 daun. 401. 
Fences; and fo? that he juſtiſteg; fo2 that he was poſſeſſen of certagy 3 Keb. 61. 


Com in the place There, as of his pꝛoper Goods, and made a 
Beach in the Fence, as was neceſſary fo2 the carrying of it away. 
Che Plaintiff demurrs ſpectally, becauſe he did not ſhew by what 


Title he was poſſeſſed of the Com. And the Court were of Opinion, 


that $02 that cauſe the Plea was inſufficient ; fo2 if a Yan enters 
upon another's Land and ſows it, tis his Coen while he _ hath 
ght 


222 Trin. Anno 24 Car. II. in B. R. 


3 Keb. 61. 


3 Keb. 1 
60, 63. 3 


— Www 


Right re⸗enters; ſo if Tenant at TUili cows the G20und, and then 
determines his own Till, he cannot bꝛeak the Hedges to carry the 
Com away. And Twiſden ſaſd, It the Sheriff upon a Fieri facias 
fells Com growing, the Uendee cannot juſtiſie an Entry upon the 
Land to reap it, until ſuch time as the Coen is ripe. 


Anonymus. A 


F an Adminiſtratoz bzings an Adion, the declaring hic in Curia 
J prolat of the Letters of Adminiſtration is but matter of Fon, 
tho it hath been held otherwiſe. . Foz Hale ſaid, *Tis not part of the 
Declaration as a Specialty is upon which Debt, Covenant, &c. 
is bought, but only ſbewn upon the Declaration, to enable the 
Plaintiff to bꝛing his Action. | fte FO 

Note, This is aided by a late Ai of Parliament. 


Jay verſus Bond. 


5 — Treſpaſs the Defendant pleads, That ante Quinden' Sandi 
I Martini præd' Jay excommunicatus fait & adhuc exiſtit, & pro- 
tulit hic in Cur' literas teftamentarias Epiſcopi Sarum quæ notum 
faciunt univerſis quod ſcrutatis Regiſteriis invenitur contineri 
nod excommunicatus fuit, &c. pro contumacia in non comparen- 
do to a Suit of Tithes, &c. in cujus rei Teſtimonium præd'. Epil. 
copus Sigillum appoſuit. i hin | 
It was objexed, That ſuch a kind of Certificate of Ercommunt: 
cation as this is, was not allowable ; fo2 it ought to be poſitive, 
and under Seal of the Ddinary ; whereas this is only a relation 
of what is found in their Regiſter, Sed non allocatur; fo? tho 
ſuch a fomm of pleading would be altogether inſufficient in our 
Law; yet their conrſe is ſometimes to certifie Exrcommunicatfon, 
- ſigillo Ordinarii, and ſometimes per literas Teſtamentarias, as 

cre, | | all | 

Hale ſain, To plead Letters Patents without ſaying ſub magno 

ſigillo is naught, and that becauſe the King has divers Seals. 


Note, The Entry was here quod Defendens venit & dicit, &c. 
Hale doubted, TUhether he ought not to have made ſome kind of de- 
fence, tho no full defence is to be made, when Excommengement 

mn the Plaintiff is pleadedg. wy | 


1 n Owen 


—— 
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Owen verſus Lewyn. 


1:26 Plaintiff declared in Aﬀton upon the Caſe, upon the pogea 265, 

Cuſtom of the Realm againſt a Common Carrier, and alſo 366. 

ſur Trover and .Converſton. | 3 Keb. 59. 
Hale ſaid, So he might, foꝛ Not Guilty anſwers both; but if a 

Carrier loſeth Goods committed to him, a general Aﬀion of Tro- 

ver doth not lie againſt him. | | 


Termino Sancti Michaclis Anno 24 Car. IL. 
In Banco Regis. | 


Davenant againſt the Biſhop of Salisbury. 


N Covenant, the Plaintiff declared, That the Biſhop of Saliſ- 3 1 2 
buͤry the Dekendant' s Pꝛedeceſſoꝛ, being ſeized in Fee, d emed 
unto him certain Lands fo2 21 years, reſerving the ancient 
Rent, &c. and covenanted fo2 him and his Succeſſoꝛs, to diſcharge 
all publick Tares .aſſefſed upon the Land; and that ſince the De. 
fendant was made Biſhop, a certain Tax was aſſeſſed upon the 
Land by virtue of an Act of Parliament, and that the Plaintiff was 
foxced to pay it, the Defendant refuſing to difcbarge it, unde Ac- 
tio accxevit, &c. os | | * 55 3 
The Dekendant demurred, firſt to the fozm, Foz that tis ſaid 
that the Pꝛedeceſſoꝛ Biſhop was ſeized, and doth not ſay in jure Epiſ- 
copatus. But Hale ſaid the Old Books were, That where it was 
pleaded, that J. S. Epiſcopus was ſeized, that it implies ſeiſin in 
the right of the-Biſhopzick, which is true if he were a Coꝛpoꝛation 
capable only in his politick Capacity, oꝛ as an Abbot, &c. but in 
regard he might alſo be ſeized in his natural Capacity, the Decla⸗ 
ration was koz this Cauſe held to be ill. The matter in Law 
was, .CUhether this were ſuch a Covenant as ſhould bind the Suc- 
ceſſo2 as incident to a Leaſe, which the Biſhop is impowered to make 
by the 32 H. 8? Fo tis clear, if a Biſhop had made a Covenant oz 
Carranty, this had not baund the Succeſſo2 at the Common Law, 
vithout the conſent of the Dean and Chapter; and if it ſhould be 
low taken, that every Covenant would bind the Succeſſoz, then 
the Statute of 1 Eliz, would be of no effeck: But Hale ſaid, Admit- 
litg this were an ancient Covenant, (and if lo, it ſhould have 
been averred to have been uſed in fo2mer Leaſes,) to diſcharge 
| | oꝛdinary 


. 
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oꝛdinary payments, as Penſions 02 Tenths granted by the Clergy, 
then it might bind the Succeſſoz, by the 32 H. 8. But it were hard 
to extend it to new charges: An we all know how lately this way 
_ of Taxes came in. 

But the Court ſaid, Th t the Declaration being inſufficient fo2 
the other matter, they would not determine this. But they held, 
That however this Covenant ſhould p2ove, it would not avoid the 
Leaſe. Vid. Gee, Biſhop of Chicheſter, and Freeland 8 Cale, 3 Cro. 4). 


1 171. Note, Hale ſaid, That antiently when the Sheriff returned a Rec. 

Jones 39. coug upon a Yan, he was admitted to plead to it as ta an Indi 
ment. But the courſe. of the Court of later times has been not 
to admit of any Plea to it, but to duve the Party to his Action up 
on the Caſe, as upon the return of a Devaſtavir, &c. 


Cole verſus Levingſton. 


2 Keb. 700, 1 N Ejeckment, upon a long and intricate Special Ueda (the 


Thief Juſtice ſaid, Never was the litze in Weſtminſter-Hal! ) theſe 


856 
| 2K. 155, following Points were refolved by the Court, and declared by Hal: 


> 
= T3 as 122 Opinion of himkelk aud. the reſt of the Judges. 


That where ane covenants to ſtand ſeized to the uſe of A. 
unſt 15 nd the Peirs of their Bodies, al part of his Land, and ft they 
i without Jilue of their Bodies, then that it ſhall remain, 8c. and 
Holmes and ®f, andther part of; his Land to the uſeof C D. and E. andthe Heirs 
Meynel. det their Bodies, and ik they die without Jſſue ok their Bodies, then 
Nr ta remain, &c. that here there are no croſs. Remainders created 
in B. R. Ch. by Implication, - to2 there ſhall never be ſuch Remainders upon 
Jul. Than en 9 — of a Deed, tho ſometimes there are in caſe of a Will, 
p. 172, 
EP 8 Semi as this Cale is, there would be no croſs Renninders | 
T4 "OT if were in a (Mill, fo croſs Remainders ſhall not rife between 
2ee unleſs the wows do very plainly expꝛeſs the intent of the Devi- 
2. to be ſo; as where black Acre is deviſed ta A. white Acre to 3. | 
i green Acre to C. and it they die without Iſſue of their Bodies vel 
lterius cor'z then to remain; there by reaſon of the wo2ds alterius | 
or', croſs. Remainders thall 'be, Dyer 330. But other wile there 
uld nat; Gilbert v. Witty and others, 2 Co. 655. And in this 
. caſe, HEY Come of. the Limitations are between two, there wall be 
Wl i 17 1 in LOA, becauſe there are others between | 


+ 
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The Dean and Chapter of Durham againſt the Lord Archbiſnop 
e | 


N a Pyvohibition the Archbiſhop pleaded a Pꝛelcription, That he bogen 234. 
and his PDiedeceſſoꝛs have time out of mind been Guardians of 3 Kcb.17,91- 
the Spirtitiaitics of the Biſhopuck ok Durham, Sede vacante ; and 
Ilſue was joined therctipon, and tried at the Bar this Term, 
Hale ſaid, De jure communi the Dean and Chapter were Suar⸗ 
dians of the Spiritualties during the Gacancy as to matters of 
Jurisdifion but fo; Ozdination they are to call in the aid of a 
neighbouring Biſhop, and ſo is Linwood: But the Ulage here in 
England is, That the Archbiſhop is Guardian of the Spit ttualties 
in the Suffragan Otoccts, and therekoze it was p2oper Here to join 
the Iſſue upon the Alage. 
There was much Evidence given, That anciently during the Ua- 
cancy of Durham, the Archv:ſhop had exerciſed Jurisdictton, both 
ſententtous, and other, as Guardian of the Spiritualtics : But ſince 
H. 8. teme, ft had been koꝛ the molt part adminifired by the Dean 
and Chapter; and the Cerdit was here koꝛ the Ocan and Chapter. 


King verſus Melling. 


N an Ejegment, upon a Special Uerdit the Caſe was this; R. Ante -: 4. 
4 Melling ſeized in Fee, having Iſſue four Sons, William, Ro- 2 = 25 
bert, Bernard and John, deviſed the Land in queſtion in this man- * 
ner. | =. 

I give my Land to my Son Bernard for his natural Life, and after 
his deceaſe, I give the ſame to the Iſſue of his Body lawfully be- 
gotten on a ſecond Wife, and for want of ſuch Iſſue to John Meling 
and his Hcirs for ever. Provided, that Bernard may make a Jointure 
of all the Premiſſes to ſuch ſecond Wife, which ſhe may enjoy 
during her Life. 

R. M. dies, Bernard in the life of his firſt Tife ſuffered a Reco- 
very ta the uſe of himſelk in Fee; and aftcr her deceale marries a 
ſecond Mike, and then by Indenture covenants to ſtand leized to 
the wiſe of himſelf fo2 Life, and after to the tile of his TUife foꝛ her 
Life, f92 her Jointure, and dies. 

J. M. enters, and makes a Leaſe to the Plaintif: And this Term 
after Arguments at the Bar, the Court gave their Opinions. 

Rainsford fo; the Plaintiff, Firſt, J hold in this Caic, that B. 
M. takes but an Eſtate foꝛ Life, with a Contingent Rematnder to 
the Iſſue by his ſecond TUife, fo2 the Oevile is by expꝛeſs words 
fo Like; as in Archer's Caſe, 1 Co. A Deviſe to R. A. fo2 Life, and 
alter to the next Heir Male of R. and the Heirs Males of that Heir 
Hale; Reſolved to create but an Eſtate koz Life to R. A. J rely 

| Gg | mainly 
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mainly upon Wild's Caſe, 6 Co. which was bzought beroze all the 
Judges of England; where the Deviſe was to a Pan and hig 
CUife, and after their Deceaſe to the Childzen : And relolved to be 
but an Eſtate fo2 Like. Tis true, there were Childꝛen at the time 
of the Devile, but in the end of the Caſe tis ſaid, that in ſuch 


Caſe if there were no Childzen, the Childzen bon after, might 


take by Remainder, and the firſf Eſtate to be but fo? Life, Clerk v. 
Day, x Cro. 313. The Deviſe to Roſe his Daughter to2 Life, and 
that if ſhe married after his Death and had Hetr of her Body, then, 
that the Heir after his Daughter's Death ſhould have the Land, 
and to the Heirs of their Body begotten, and if his Daughter died 
without Iſſue, then to a Stranger. It was held by Gawdy and 


Fenner, that Roſe had but an Eſtate fo2 Life in this Caſe. 1 Roll. 


837. Deviſe to his eldeſt Son fo2 Life, and after his Occeaſe to 
the Sons of his Body lawfully begotten 5 the Son reſolved ta 
have but an Eſfate fo2 Life. = 

The Second point; Whether the power to make a Jointure be 
deſtroyed by the Common Recovery ? Theſe powers to make Eſtates 
aye of two ſo2ts, either Collateral, as when Executoꝛs have power 
by a Till to ſell Land, and ſuch a power cannot be deſtroyed, ag 
appears in Diggs's Caſe, 1 Co. Oꝛ powers appendant to Eſtates, 
as to make Leaſes, which ſhall continue after the Eſtate, to which 
the power is annexed, determines ; and the power in the Caſe at 
Bar to make a Jointure is of this ſecond ſozt, and is deſtroyed 
by the alteration of the Eſtate to which it is annexed in Pativity, 
as 1 Co. Albany's Caſe is; ſo that the Common Recovery being a 
Foxfeiture of the Eſtate fo2 Life, by conſequence 'tis an Extin- 
guiſhment of the power, | | 

Thirdly ; But admitting the power continues, whether it be 
well executed? And J hold that it is not; fo2 being ſet3ed in Fee at 
the time of the Covenant to ſtand ſeized to the uſe of his Mike 
fo2 her Jointure; and this without any reference to his power, the 
Cle ſhail ariſe out of his Intereſt, and not to be erecuted by vertue ol 
his power, accoꝛding to the reſolution in Sir Ed. Cleere's Caſe, 6 Co. 

Twiſden of the ſame Opinion. As to the firſt Point it muſt be 
agreed, that there woꝛds, Jfſue of the Body, ex vi termini make not 


an Entail, if they were in a Conveyance by Act executed, no moze 


than Childꝛen, as the woꝛds were in Wild's Caſe. 'Tis true, in a 
Will a Deviſe of Land to a Yan and his Iſſue creates an Entail, 
if the Devilee had no Ilſue at that time, fo2 otherwiſe thoſe wozds 
would be void; fo2 in regard they are limited to take pzeſently, 
the Jſſie boꝛn after, cannot take as by Remainder, there being 
none to take in præſenti, they muſt be intended to be woꝛds of 
Limitation; as a Devile to a Man and his Heirs Bales makes an 
Entail, o2 otherwiſe the wozd Wales muſt be rejeded; then ſeeing 


the wozds in themſelves are not pꝛoper to make an Entail, — 
; | Pe ED | : next 


— 
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next thing to be confiderd is the Intention, which is to be known 


by the erpeeſſions in the Will, and not any averment dehors. 


The wozds are, I will give my Land to my Son for Life, and after 
his deceaſe J will give the ſame to the Iſſue, &c. ſo that the Land 
is given to him ex pꝛelly foꝛ Life, Deviſe of Land in perpetuum makes 
a Fee; but tf Land be given by Deed in perpetuum, there an Eſtate 
onip fo2 Life will paſs. 15 H. 7. 4 Devile to one paying 10 l. this is a 
Fee. 6 Co. Collier's Caſe: But a Deviſe to one toꝛ Life paying 10 l. 
makes but an Eſtate fo2 Life. The Caſe of Furſe and Winter was 
Mich. 62 Trin. 13 Regis Caroli Rot. 1339. ADevile tohis two Daugh- 
ters equaliy to be divided between them, and to the Survivozof them 
and to the Heirs of the Body of the Survivoz, This was ſo expꝛelly 
to the Survivo?, that it was reſolved to be a Joint Effate, and not 
in Common. The wozds here are after the deceaſe of Bernard, I 
give the ſame to the Iſſue of his Body, &c. implying that the Iſſue 
ſhould take by Purchaſe as a Gift, and not by Oeſcent. 
gain, The power given to Bernard to make a Jointure ſhews, 
that he could not do ft by Girtue of his Eſtate, and therefoze 
needed a power to be annercd, And tho' ſuch powers are uſual- 
ly affirced to Eſtates Tail ; yet when the conſtrufton is doubtful, 
what Eſtate ſhall paſs, the giving ſuch a power is an argument, 
that tis ſuch an Eſtate, that cannot make a Jointure, oz the like, 
by any other means. The woꝛds go further, And fo2 want of ſuch 
Iſue, then to J. M. Tis true, if Land be deviſed to a Man, and if 
he dies without Jfſuc then to remain over, the Deviſee ſhall have an 
Entail. Owen 29. But it ſhall not be ſo in this Caſe, becauſe that 
Clauſe is crowded in with other Clauſes direckly to the contrary. 


PR — - 
922 


227 


J rely mainly upon Wild's Caſe, 6 Co. and the Caſe quoted out of Poſtea 231. 


Benloe in the end of that Cale: A Oevile to Baron and Feme, 
and to the Men Childꝛen of their Bodies begotten; becauſe it did not 
appear that there were any moꝛe Childꝛen at that time, this made 
an Eſtate Tail. But if it had been, and after their deceale ta their 
Childꝛen, then the Childzen ſhould take by Purchaſe tho born after. 
Tis true, that caſe is variouſly repoꝛted in the Books, but J adhere 
ts my Loꝛd Coke, pꝛeſuming, that that being bꝛought befoze all 
the Judges in the Argument of Wild's Caſe, it was a true Repozt. 
Ads kłoꝛ the ſecond Point tis plain, That the power is extinguiched; 
koꝛ by the Recovery, the Eſtate fo2 Life to which it was annered 
in p2fvity is gone and fozfeited, ſo that tis not neceſſary to dif- 
pute the third Point, (Uihether well executed o2 no? But upon the 
whole J agree with my Bzother Rainsford, that the Plaintiff ought 
to have Judgment, | | | | 
Hale. J differ from my two B2others, and tho' J was of their 
Opinton at the finding of the Special Uerdif, yet upon very great 
Conſideration of the Caſe, J am of Opinton fo2 the Defen- 
dant. J ſhall pzoceev in a method from my — and 
| Gg 2 egin 


— 
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begin with that Point which they made laſt; and Jagree with 
them, admitting that Bernard had but an Eſtate fo? Life, that the 
power was deſtroyed; alſo here the Recovery does not only bar 
the Eſtate, but all powers annexed to it; fo2 the recompence in 
value is ok ſuch ſtrong conſideration, that it ſerves as well 
fo2 Rents, Poſſibilities, &c. going out ot and depending upon the 
Land, as fc2 the Land it ſelf : So Fines and Feoffments do ran: 
ſack the whole Eſtate, and paſs, 92 extinguiſh, &c. all Rights, 
Conditions, Powers, &c. belonging ts the Land, as well as the 
Secondly, J agree with my Bother Rainsford, that if Bernard 
had but an Eſfate fo2 Life by the Devile, the power I not well 


———— vl.. 


executed. There Tenant fo2 Life has a power to make Leales, tis 
not always neceſſary to recite his power when he makes a Leaſe; 
but ik he makes a Leaſe, which will not have an effeckual continy. 
ance, ik it be direfted our of his intereſt, there it ſhall be as made 
by virtue of his power; and ſo it was reſolved in one Rogers's Cale, 
in which J was Counſel. . 

Again, Tho' it be here by Covenant to ſtand ſeized, (an impꝛoper 
way to execute his power) pet it might be conſtrued an Execu⸗ 
tion of it. Mich. 5 t. in this Court, Stapieton's Caſe; where a Devile 
was to A. fo2 Life, Remainder to B. fo2 Life, Remainder to C. in 
Fee, with power to B. to make his Wife a Jointure. B. covenanted 
to ſtand ſeized fo2 the Jainture of his TUife, reciting his power; 
tho' this could not make a legal Jointure, yet it was reſolve 
to enure by virtue of his power ; Quando non valet quod ago ut 
ago, valeat quantum valere poteſt. But in this Caſe Bernard hag 
got a new Fee, which tho' it be defeiſible by him in Remainder; 

pet the Covenant to ſtand ſeized ſhall enure thereupon, and the Uſe 
ſhall ariſe out of the Fee. | 

_ Thirdly, J was at the firſt opening of the Caſe ok Opinion, 
that Bernard had but an Eſtate fo2 Life; but upon deep Examina⸗ 
tion of the Till, and of the Authozity, and Conſiderations of the 

| Conſequences of the Caſe, J hold it to be an Eſtate Tail, 

And firſt, To eaſe that Point of all difficulties, it cannot be 

| denied, but a Deviſe to a Man, and the Hetrs of his Body by a 

i ſecond TUife, makes an Eſtate Tail executed, tho' the Deviſee had a 

Wife at the time. As the Caſe often cited, where Land is given toa a 

| | married Man and a married Moman, and the Heirs of their Bodies. 

. _ We are here in cale of the Creation of an Eſtate Tail, where in- 

| tention has ſome influence (voluntas donatoris, &c.) and may help 


1 wowds which are not exackly accoꝛding to legal koꝛm. 39 Afl. 20. 
f x Leon. 212. Land given to a Man and his Tife, & hæredi de corpore & uni 


2 And. 138. hæredi tantum, this judged an Entafl. Again, we are in cafe ot an 
q Eſtate Tail to be created by a Will, and the intention ofthe Teſtato? 
. is the Law to expound the Teſtament; therefoze a Deviſe to a 


Man 


1 4 
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Man and his Heirs Males, oꝛ a Devile to a Yan, and if he dies 
without Ilſue, &c. are always conſirued to make an Entail. It muſt 
be admitted, that if the Deviſe were to B. and the Iſſue of his 
Body, having no Tflue at that time, it would be an Eſtate Tail; foꝛ 
the Law will carry over the woꝛd Iſſue, not only to his immedtate 
Iſſue, but to all that ſhall deſcend from him: J agree it would be 
otherwiſe, if there were Iſſue at that time. Tayler and Sayer, 
41 Eliz. Kot. 541. a Devile to his Mike fo2 Life, Remainder to 
his Iſſue, (having two Childꝛen) it was held the Remainder was 
void, being to the Ille in the {ſingular number, fo2 incertainty 
which ſhould take. But that was a little too rank, fo2 Iſſue is 
nomen collectivum. | 

Again, J agree, if a Deviſe be made to a Man, and after his 1 Cro. 742. 
death to his Iſſue (o2 Chtldzen,) having Jſſue at that time, they Raym. 53. 
take by way of Remainder. And that was the only Point adjudged * And. 134. 
- Ma, and there alſo againſt the Dptnion of Popham and 

ls 

This way being made, J come to the Cale it (ſelf, and ſhall 
2 give my Reaſons, why J hold Bernard has an Eſtate 

ail, 
 Firff, Becauſe the woꝛd Iſſue is nomen collectivum, and takes 
in the whole Generation ex vi termini; and ſo the Caſe is ſtron- 
ger than if it were Childꝛen: And where it is ſatd, to the Iſſue that 
he ſhall Have of the Body of the ſecond TUife, that is, all that ſhall 
con of the ſecond Cite: Fo2 lo 'tis underſtood in common Par⸗ 

Secondly, In all Ads of Parliament, Exitus is as comprehenſive 
as Heirs of the Body. In Weſtm. 2. de donis, Iſſue is made a 
term of equivalence to Heirs of the Body; fo2 where it ſpeaks of 
the Alienation of the Donee, tis laid, quo minus ad exitum de- 
ſcenderet. So in 34 H. 8. of Entaiis ſettled by the Crown. 

'Tis true, In Conveyances, &c. the wisdom of the Law has 
ap[20p2ztated the wowd Heirs as a Term of Art. Jn Clerk's Cale; A 3 Lev. 95. 
Leaſe was made to commence after the death of his Son without de de. 
iſſue; the Son had a Son and died, and then that Son died with: | |. 5s : 
out Jfſue. Jt was reſoived both in the King's Bench and the Ex⸗ 
chequer, That the Leaſe ſhould commence ; fo2 Jfſue being nomen 
collectivum, whenever the Iſſue of the Son fatled, the term of 
Commencement did happen. 

But now to ſee the difference: Tyler's Caſe, Mich. 34 Eliz. B. R. 
De had Illue A. B. C. and D. and deviſed to his Mike fo2 Life, and 
after her death to B. his Son in Tail, and if he dies without Jfſte, 
then to his Childꝛen. A. had Iſſue a Son and died, and B. died 
without Iſſue. N | 


Reſolved, 


— 


2 Cro. 656. 


* ] 


230 Mich. Anno 24 Car. II. in B. R. 
Reſolved, That the Son of A. ſhould not take as one of the 
Childzen of the Teſtatsꝛ. CUUhich Cale J cite, to ſhew the oddg 
between the woꝛd Iſſue and the wozd Childzen. . 
My ſecond Reafon is from the manner of the Limitation, which 
is to his Iſſue, and of his Body lawfully begotten upon the ſecond 
Mike; Phzaſes agreeable to an Eſtate Tail; and the meaning of a 
Teſtatoꝛ is to be ſpelled out by little Hints. It is admitted i 
Wild's Caſe in the 6 Co. 17. that if the Oeviſe had been to the 
Childzen of their Bodies, it would have been an Entail. 
Thirdly, Jt appears by the Oeviſe, that the Teſtatoꝛ knew there 
could be no Childzen at that time, and ſhall not be ſuppoſed to in 
fend a contingent Remainder. : 
Fourthly, Jt appears that the Teſtatoꝛ did not intend to pyefer 
the Childzen of the firſt Wife of Bernard, but did the Childzen 
of the ſecond, and therefoze cannot be thought to mean, that John, 
the younger Bꝛother of Bernard, ſhouid take befoze failure of the 
Iſſue which Bernard ſhould have by his ſecond Wits. And to this 
purpoſe is Spalding's Caſe 3 Cro. 185. 4 Deviſe to his eldeſt Son 
and the Heirs of his Body after the death of his Wife ; and if 
he died living the Wife, then to his Son N. Ind deviled other 
Lands to another Son, and the Heirs of his Body ; and if he 
died without Iſſue, then to remain, &c. The firſt Son died living 
the Mike: Jt was ffrongiy urned that his Eſtate ſhould ceaſe; 
fo2 being ſaid, If he died living the TUife, this was a Coorezive 
of what went befoze, But 'twas ruled by all the Court, That it 
was an abſolute Eſtate Tail in the firſt Son, as if the wozds had 
been, Jf he died without Iſſue living the Mike; fo2 he could not be 
_ to intend to pꝛeteꝛ a younger Son befoze the Iſſue of his 
eldett. | | 
7 Bulſt. 219. Fifthly, The wozds are further, And fo2 want of ſuch Jſue, then 
Nel. 836. to John; which wozds in a (Mill do often make an Eſtate Tail by 
* © Implication; As 4 fac. Robinſor's Cale: A Devile to A. fo? Life, 
And ik he died without Mae, then to remain; A. took an Entail. 
So Burley's Caſe, 43 Eliz. A Deviſe to A. fo2 Life, Remainder to the 
next Heir Male; and fo? default of ſuch Heir Male, then to remain. 
Adjudged an Eftate Tail. Tis true, Dyer 171. is, where Lands 
were deviſed to a Man and the Heirs Males of his Bodp, and if 
he died without ue, 8c. theſe laſt wozds did not make a Tail 
I. Jones General to the Deviſee: Fo2 an Implication of an Eſtate of Jnhe- 
172, 173, titance Hall never ride over an expꝛeſs limitation of an Jnhert- 
1 Mod. 185. ance befoze; being tis ſaid here, for want of fuch Iſſue the Land 
Vaugh.263, ſhould remain, tis plainly meant, That it hould not befoze the 
264, 265, Iſſue failed, and then the Jſſice muſt have ſo long (fo2 none eiſe can 
266, 267. and ſo tis an Eſtate Tail. | 


5 
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397. A Deviſe to his eldeſt Son foꝛ Life, and after his deceaſe to Ben. 30. 


the Men Childꝛen of his Body, ſaid to be an Eſtate Tail; and ſo ci⸗ 
ted by Coke in that Book, and lo contrary to his N epoꝛt of it in 
Wild's Cate, Benloe num. 124. But that Cale is not fo ſtrong 
as this; fo2 Childꝛen is not fo operative a woꝛd as Iſſue. Rolle 


— 


7 come now to Authozities: 6 Eliz. Anderſon. num. 86. Moor. 1 And. 43. 


939. A Devile to his eldeſt Son fo2 Life, & non aliter, (fo: ſg Ante 227. 


were the wozds, tho' not pzinted in the Book) and after his 
deceale to the Sons of his Body; it was but an Eſtate fo2 Life, by 
teaſon of the wozds Non aliter. Hill. 13 Car. 2. Rot. 121. Wedg- 
ward's Cale; A Deviſe to his Son Thomas foz Life, and after 
his deceaſe (ik he died without Iſſue living at his death) then to 
the Daughter, &c. it was held to be an Eſtate fo2 Like. But were 
it an Eſtate Tail o2 no, it was not neceſſary to be reſolved, the 
Caſe depending upon the deſtrufton 02 continuance of a Contin- 
gent Remainder, which would have been gone had the Devile made 
an Eſtate Tail; again, there being an erpzeſs Devile fo? Life, they 
would not raiſe a larger Eſtate by Jmplication. 

Again, Wild's Cale, where Lands were deviſed td A. fo2 Life, 
Remainder to B. and the Heirs of his Body, Remainder to Wild 
and his Wife, and after their deceaſe to their Childzen. And the 
Contt of King's Bench were at firſt divided: Indeed it mas affer- 
wards adjudged an Eſtate fo2 Life to Wild and his TUifes 

Firſt, Becauſe having limited a Remainder in Tail to B. by 
the erpzeſs and uſual wozds; if he had meant the ſame Eſtate 
in the ſecond Remainder, tis like he would have uſed the lame 
wozds. "BY | 

Secondly, Jt was not, after their deceaſe to the Childzen 
_— Bodies; ko? then there would be an Eye ok an Eſtate 

Al! + ; 

Thirdly, The main Reaſon was, becauſe there were Childꝛen at 
the time of the Deviſe ; and that was the only Reaſon the Reſo- 
lution weut upon in the Erchequer⸗Chamber. And tho' it be ſaid 
in the latter end of the Cale, That if there were no Childzen at 
that time, every Child bon after might take by Remainder ; *tis 
not laid poſitively that they ſhould take: And it ſeems to be in 
oppoſition to their taking p2eſently 5 but however that be, it 
comes not to this Caſe: Foz tho' the woꝛd Childzen may be 


made nomen collectivum, the woꝛd Iſſue is nomen collectivum of 


it ſelf, Hill. 42 and 43 Eliz. Bifield's Caſe ; ꝗ Deviſe to A. and if 
he dies not having a Son, then to remain to the Heirs of the 
Teſtatoꝛ. Son was there taken to be uſed as nomen collectivum, 
and held an Entail. 1 | 
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J come now to anſwer Objeitions : : | 
Firſt, Cis objetted, that in this Cale the Limitation is erpꝛeſh 


fo2 Life, and in that reſpei ſtronger than Wild's Cale: And this 


is the great difficulty. 


But J anſ{wer ; 
That tho' theſe wows do weigh the Intention that way, pet they 


are balanced by an apparent Intention that weighs as much on 
the other fide; which is, That as long as Bernard ſhould hape 


| Childzen, that the Land ſhould never go over to John kor tive 


was as much reaſon to provide fo2 the Jſſue of the Jflue, as the 


firſt Iſſue. 
Again, A Tenant in Tail has to many purpoſes but an Efate 


| fo; Life. 


Again, 'Tis poſlible that he did intend him but an Eſtate fo 


| Life, and tis by conſequence and operation of Law only that it 


becomes an Eſtate Tail. 1651. Hanſy and Lowther: The Cale 
was, 4 Coppholder ſurrend2ed to the uſe of his TU, and deviſcy 
to his firſt Son fo2 Life, and after his deccale to the. heir Male of 
his Body, &c. This was ruled to be an Eſtate Tail; and this 
differs from Archer's Cale in the iſt of Co. fo? that the Devile there 


was fo2 Life, and after to the Heir Male, and the 2cirs of the Body 
of that Heir Male: There the wozds of Limitation being graftey | 


upon the wo2d Heir, it ſhews that the woꝛd Heir was uſed as De⸗ 
ſignatio perſonæ, and not fo2 the Limitation of the Eſtate. So is 
the Caſe-of Clerk and Day, 1 Cro. 313. 

Another Obieſtion was, That there being a Power appointed ta 

Bernard to make his Mike a Jointure, it ſhews, that ft was in⸗ 

tended he ſhould have but an Eſtate fo2 Life, which needed fich a | 
Power. and not an Eſtate Tail; fo2 then he night have mad: a 
Jointure without it. 

J anſwer, That Tenant in Tail cannot by vertue of ſich Ef2te, 
make a Jointure, without diſcontinuing o2 deſtroying his Elite, 


Sed Judicium pro Quer- there being Juſtice Twiſden and Jule 


Rainsford againſt the Chief Juſtice. Ante 215. 
[This Judgment was aftcrwards reverſed in the Excheque | 


| Chamber, 2 Lev. 38. 


Termino 
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Anonymus. 


Pꝛohibition was pꝛayen to the Eccleſiaſtical Court, foꝛ that 
they cited one out of a Dioceſs to anſwer a Suit fo2 
a Legacy: But it was dented, becauſe it was in the Court 

where the Pꝛobat of the Mill was. Fo2 tho' it were befoze Com- 

mifſloners appointed fo2 the Pꝛobat of Mills in the late Timeg ; 
now all their Pꝛoceedings in ſuch caſes are tranſmitted into the 

Puiꝛerogative Court. And therefoze Suits fo2 the Legacies contain- 

ed in ſuch Mills ought to be in the Archbiſhop's Court; foz there 
the Execytoz muſt give accompt and be diſcharged, &c, 


Note, Then a man is in Cuſtodia Mareſcalli, any man may 


declare againſt him in a Perſonal Action; and if he be bailed out, 
he is fill in Cuſtodia to this purpoſe, (viz.) quoad Declarations 


bzought in againſt him that Term: Fo2 the Bail are (as it were) 10 16. 


delegated by the Court to have him fn Pꝛilon. Hob. 
Erroꝛ is not well aſſigned, That there was no Bail filed ; ynleſs 
added, That the Defendant was not in Cuſtodis. 


Mildmay and Caſe, 


N an Aﬀton of Debt upon a Sheriff's Bond, the Cale was R. 


hs; = 
A A man was arreſted upon a Latitat, in placito Tranſgr' ac etiam 
billz pro 401. de debito. And the Condition of the Bond given to the 


Sheriff was, To appear at the Day of the Return of the Uxit, to Ciro. 286 


anſwer to the Plaint in plito debiti. And it was urged, that this 
made the Bond void by the Statute of 23 H. 6, koz the Condition 
ould have been to appear at the Day, to anſwer in the Action 
upon which the Pꝛoceſs went out, and that was in this Cale but 
an Adlon of Treſpaſs, and the adding the Ac etiam debiti,8c. is but 
to ſatigfie the late Az, and fo? diretipn to the Sheriff, to what 
Calue he ſhall require Bail. And it was ufual to endozle the Cauſe 
of Afton befoze the Statute upon the Latitats, that the Sheriff 
might inſiſt upon Bail accoꝛdingly. So this is a matertal Uatt- 


inces from the Statute, and not like ſome of thefe which are re⸗ 


membyed in Beaufage's Caſe in the ro Co. and Dyer 354. And ta 
this the Court inclined. | 
| | | -. Þ< And 
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And Hale cited a Caſe between Button and Low, adjudged 
Mich. 1649. An Attachment went out of Chancery to anſwer co- 
ram nobis in Cancellaria ubicunque, &c. and the Sheriff took a 
Bond, conditioned to appear coram Rege in Cancellaria ubicun- 
2 Ven. 238. que, &c. apud Weſtmonaſteriũm: And fo2 the addition of Weſtmin. 
contra. ſter, the Bond was held to be void. 
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THE Court was moved fo2 a Pꝛahlbition to the Archbiſhop's 
1 Court, to ſtop their Pwoccedings-fn a Catiſe, belonging to 
the Jurisdiaton ok Durham, upon a Suggeſtion, that the Dean 
und Chapter of Durham, Sede vacante, have Coguizance there, 
as Ouatdfans of the Spiritualtics, + 4 
And the Court granted a Pꝛohibitton; fo? the Right of Jurif: 
dicktun was tried between the Archbiſhop aud Dean and Chapter the 
kaft Cerm, and fold agaiil the Archbiſhop; and therekoze he wag 
concluded by that Uerdi#z, until the Reco was reverſed by Erroz 


Föhn amd two others were ſupizin, fo that Conſpiratione 
'” fnter eos habita, they eutited J. S. to. play, and cheated him 


Ante 225. 


*. . 
ow — - 


3 Keb. 111, 
17, 370. a 0 
„„ . . PR TTIGOs 
4 Thody pleaded, and was kound Sullty; the others not having 
pleaded, It was moved, that Judgment might not be entred 
againſt him until the others came in; koꝛ being laid by way ok Con⸗ 
ſpiracy, if the reſt ſhould chance to be arquitted, no Judgment 
could be given againſt him: And lo 18 14. H. 6, 25. 


* 


"Bale ſaid, Ir one be acquttted in an Adlon of Cotpiracy, the | 


other cannot be Guilty: But where one. is kaund Guilty, and the 
other comes not in upon Pꝛocels, 02 if he dies hanging the Suit, 
yet Judgment ſhall be upon the Uerdi# againſt the other. Aud ſo 


is 18 E. 3. 1. and 24 E. 3 


1 Saun. 2:9, Wylde ſaid, The ditkrtence was, where the Suit was upon 


230. Conſptracy wherein the Aillandus Judgment was to be given, and 
this Cafe. 


Ante 12, 


18, 19. the Cafe fox Conſpiracy; but not in ſuch Aitfons, where tho' there 


be a charge of Conſpiracy, yet the Gilt of the Aion is upon ano- 


ry . 


EET... ci. dn. 
But the Court ſald, They would give him two oꝛ thꝛee days fo? 


in the mean time. 


T 
+ 


where the Confyiracy is lap only by Boh or Aggravation, as in 
Hale ſaid, It would be the ſame in an Alon agaluſt ta upon 


the ringing fr of the other two, and defer the Entry of the Judg⸗ 
_ I 4:4 Methyn 


. Lathes ood 


1 
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"Þe Caſe was moved again by North, Soltcito2, pe nrged fo2 Ante 118. 
the Plamtif, That the Jfſue being, CUhether they took the Raym. 221. 
Felon upon Freſh Suit: It being not found that there. was any N 4. 
azual Taking, or that the Frech Suit continues until Sit J. Aſh ; Krb. 777 
found the Felon in the pzeſence of Sir P. Warwick. Alſo, it was 

found that Sir J. Aſh was a Juſtice of Peace, and therefore i it 

was his duty to appꝛehend him. 

To this it was anſwered, 

Chat the Statute of Winton (upon which the anon is founded, 
and not upon the 27 of Eliz. and therefoze it is ill if it concludes 
contra formam Statutorum) doth not ſay ſhall Take, but ſhall An- 
(wer the Bodies of the Offenders; which is, anſwer them to Ju⸗ 
ſtice: Aud therekoze i the Felon be taken upon another account, 
und the Country finding him in PPxiſon, cauſe him to be indicked, 
this ſatisfies the Statute, Goldsb. 55. 

Again, It was moze decent fo2 Sir John Aſh being concerned as 
an Inhabitant of the Hundzed to leave this Matter to the other 
Juſtices of. the Peace; fo? ft has been known, that Juffices of the 
Peace have been cenſured in the Star-Chamber, fo2 being too fox 
ward to tnterpoſe in their own buſineſs : But ik it were an omicion 
of the Duty of his Office, that could not be objeied to him as an In⸗ 
habitant, having done enough to {atisfie the Statute of Winton. 

Wylde ſaid, That the Defendant ſhould have demurred becauſe, 
the Iſſue is it joined, (viz.) abſque hoc that he took him ſuper ca- 
dem recenti inſecutione : F892 if he were not immediateiy taken upon 
Freſh Purſuit it were ſufſctent ; but the Mer ditt finding Frech Suit 
was made, it may be taken by Intcadment (which hall help out 
a Special Gerdict,) that it was direXed this way and continued 
until the finbing of him in the preſence of Str P. Warwick. Et ſic 
. pro Def. Ante 1 = 


Dacyes wer ſus ci 


12 Trover, after Jmparlance the Detendant pleaded, That the 2 Lev, $2, 
Plaintiff (with two others) bzonght Trover fon the ſame Goods | + wb 
28 which ton ts ſtinl depending : And demanded Juugmennt 
TUrtt, 
The Plaintiff replied; That the other two died befoze this 
Mon mas bought, and fo that Nirit abated. To which tt was der =o 
demurrey, aud Judgment quod reſpondeat ouſter : Fo in Ane 
— where one Plaintiff dies, the TUrit abates; (Cave in an g and 0 I. 
Aisn tought by two Exerutozs.) And Hale fad, 80 it ech len 


Law ve- 


ry _ theſe Caſes. The Title af the Red is, For the better preventing of Private, and Vex- 
atious Suits. 
Dh 2 ſhould 
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1 Cro. g. 
contra. 
I Sid, 319, 


6 hw $0. 
eb. 1 

1 
1 4 
266, "= 


Poſtea 369. 


ſhould in a Quare Impedit but that it is revivable by Journey's 


Accounts. 
Wylde ſaid, That the Pleading, That the two died befoze the 


Adion bꝛought, was double. 


Hale. 0, tos he muſt thew both were dead to enable him to 


bꝛing this Atton alone. 
Twilden. Pow comes this Plea in Abatement after an Jmpar. 


lance? 

Hale. Tho' after an Jmparlance the Defendant cannot plead a 
Milnoſmer, oꝛ the like, o2 Ancient Demelne; becauſe he admits he 
ought to anſwer the TUrit ; yet ſuch a Plea in Abatement as this 
he may, But that comes not in queſtion ; becauſe the Plaintif 


replied to it, and did not demur. 


| Nota, Debt fo2 Rent in the Detinet againſt an Executoz, may be 
brought where the Leaſe was made; becauſe 'tis fo2 the Arrears in 
the Teſtato?'s time: But where tis in the debet and detinet, (viz) 
fo2 Rent incurred in the Executo?'s time, it muſt be where the 
Land lies. And ſo agreed by the Court, 


Nota, No Tithes to be paid fo2 Paſture wherein the Plots 


Horſes are fed. _ 
And Hale — S0 it is of Saddle-horles. 


Anonymus. 


A gains attachment in an Jnferiour Court was pleaded in this 
manner: That by Cuſtom (time out of mind) whoever 
levied a Plaint, pro aliquo debito, againſt another, upon Sur: 
miʒe, That a — was invebted to the Defendant, that Pꝛo⸗ 
tels iflued fo2th to attach, & c. 

Againſt this Pemberton objeted, That it was not ſaid pro ali- 
quo debito which did ariſe infra juriſdictionem Curiz. 

The Court ſaid, That they need not expꝛels that the Debt did 
ariſe infra juriſdictionem; fo2 perhaps it did not. And pet, if an 
. Aﬀion be bꝛought in luch caſe, and the Debt be laid to be contra 
. ed infra Juriſdictionem Curiz, if the Defendant will plead to it he 
map; but he ſhall never be admitted to allign fo2 Erroꝛ in Fad, 


that the Debt did ariſe extra Juriſdictionem Curiæ. But if he had 
tendꝛed ſuch a Plea in the Jnferiour Court upon Dath ; then, ik 


they had refuſed it, it would have been Erroz. Tlherekoze tis 


55 enough in this caſe to ſay, It a Plaint were levied pro aliquo de- 


n bito infra Juriſdictionem without averring that the Debt did ariſe 


within the Jurisdickton. Allo there cannot be a Cuſtom fo2 a Fo- 
reign Attachment, befoze there be ſome Default in the Dekendant. 


ern the pleading was 5 — to be ill. 


Moſdel | 


1 ꝛ. cl * %E 


1 
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Moſdel, the Marſhal of the Court, againſt Middleton. 


to pay him ſo much by the Teek fo2 Chamber-Rent. 


NA Debt upon a Bond with Condition to be a true Ptſoner, and Raym. 222. 


To this was pleaded the Statute of 23 H. 6. And the Court re⸗ 1 Saun. 161. 


dolved, Jt was void by that Statute. 


Hale ſaid, A Bond fo2 true Impziſonment is good prima facie; 1 Sid. 383. 


but the Defendant may averr, that it was alſo fo eaſe and favour, 3 Ked. 133. 


and ſo it was adjudged in Sir John Lenthal's time, who bzought 
Debt upon a Bond of 20001. and the Party pleaded, That it was 
taken fo2 eaſe and favour ; and upon the Trial it appeared, That 
after the Bond entred into, the Defendant was permitted ſome- 
times to go into the Country with a Keeper, whereas befoze he 


was- kept ſtrait Paiſoner 3 and upon this matter the Bond was 
ruled to be void. 


wiſden cited my Low Hob. That a Gagoler could not take a : : | 


Bond of his Puloner foꝛ a juſt Debt. 


Hale. That ſeems hard, becauſe he takes it in another capacity. | 


But he cannot take a Bond fo2 his Fees, becauſe it would give him 
oppoꝛtunity to extoꝛt. Alſo, here part being againſt the Statute it 
avoids all, but the Condition of a Bond 62 Covenant may in part 
be n the Common Law, and ſtand good in the other part. 


1156 2; Cor werſw Matthews. 


N an Adion foz a Nuſance, in ſtopping of the Lights of his bat 22 


Houſe; 

Exception was taken to the Declaration, Foz that he did not ſap ** 
antiquum Meſſuagium; and yet it was ruled to be good enough, 
f02 perhaps the Houſe was new built: And the truth of this Cale 
was laid to be, That the Defendant had built the Houſe and let it 
to the Plaintiff, and would now go to ſfop up the Lights. 

Hale ſatd, If a Man hath a Matercourſe running thoꝛough his 


Sound, and eres a Mill upon it, he may — his Action fo2 
1 


diverting the Stream, and not ſay antiquum molendinum; and up⸗ 


on the Evidence it will appear, Whether the Dekendant hath Gꝛound 
thoꝛough which the Stream runs befoze the Plaintiff's, and that he 


uſed to turn the Stream as he ſaw cauſe, ko; otherwiſe he cannot 
ſultilie it, though the Mill be netoly erecked. 


— —— 


— 
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| Watſon verſus Snaed. 


| J2 05 Debt 0 201. the Plaintiff declared, That the Defendant 

conceſſit ſe teneri per ſcriptum ſuum obligatorium, & c. the moꝛds 
of the Deed were, I do acknowledge to Edward Watſon by me 
Twenty Pounds upon Demand, for doing the work in my Gar- 


den. 
3 a Demurrer ta the Declaration, it was adjupged a good 


Morſe verſus Slue. 


2 Lev. 69. T Þ E Cale was argued two ſeveral Terms at the Bar, by Mr. 
Dev. 190. Holt {62 the Plaintiff, and Sir Francis Winnington foꝛ the De: 
_— 5» fendant, and 992. Molloy fo the Plaintiff, and 992. Wallop fo; the 
2p I: and by the Dpinion of the whole * Judgment 
112, 135. was fair this Term fo? the Plaintiff. 
to Hale delivered the Reaſons as followeth : 
10, 11, 263. - Firſt, By the Apmiral Civil Law the Baſter en not 1 
203. pro damno fatali, as in caſe of Pirates, Stomn, bec. but where 
there is any negligence in him he is. 
Secondly, This Caſe is not to be meaſured by the Rules of the 
Molloy 209. Admiral Law, becauſe the Ship was infra corpus Comitatus. 
Then the firſt .Reaſon wherefoze the Maſter is liable is, becauſe 
he takes a Reward; and the Uſage-is, That half Wages is paid 
him befoze he goes out of the Country. 
-_ ._ Secondly, Jf the Paſter would, he might habe made a Caution 
+ Himſelf. Which he omitting and taking in the Goods generally, 
4Co.South- he ſhall aulwer ko: what happens. There was a Cale (not long 
cote's Caſe. Ince) when one b2vught a Bae to a Carrier, in which there was a 
great Sum of Mone, and the Carrier demanded ol the Owner 
what was in it, he anſwered, That it was filled with Silks and 
ſuch like Goods of mean value ; upon Which the Carrier took it, 
and was robbed, Aud reſolved that he was UYable; But if the 
Catrier had told the Owner, That it was a dangerous time, and 
if there mere Maney in it, he durſt nut take charge of it; and the 
Diner had anſwered as before, this matter would have excuſed 


d pe which would take off the Mat in this Cale from 
er 
the Action muſt allign a pvifſerence betwoen it, amm the Cale of a 


151 Hopman, Common Carrier o; Jnholder. 
Mollo Tis objected, That the Maſter is but a Servant to the Owners. 


% Anſwer. The Law takes notice of him as no mo2e than a Servant. 
2 Cro. 33 23% "Tis known, that he may impawn the Ship if occaſion be, and 
ſenl erm peritura: He is rather an Officer than a Servant. In an 
Eſcape the Saoler * be charged, though the Sheriff is allo 


Fo TIRE, 0 WR SSC ES 0% 


1 
= 
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fo2 reſpondeat ſuperior. But the Turnkey cannot be ſued, foz he 
i but a meer Servant: By the Civil Law the Maſter 02 Owner 
| is chargeable at the Election of the Merchant. | 
Wis further ohjefed; That he receives Wages from the Owners. Molloy 210. 
| Anſwer- Jn'effe# the Merchant pays him, fo2 he pays the Own- 
ers Fraight, fo that tis but handed over by them to the Maſter: Tf 
| the Fraight be loſt, the Wages are loft too; fo2 the rule is, Fraight 
is the mother ol Mages; therekoꝛe tho the Declaration is, That 

the Maſter received Mages ot the Merchant, and the Gerdi is 
That the Owners pay it, tis no material Gariance. | | 

Objeftion. Tis found, that there were the uſual Mumber of Men Molloy 20%. 
to guard the Ship, pod 57.7 oh. | 
' Anſwer. True, fo2-the- Ship, but not with reference to the 


Goods, fo2 the Number ought to be moꝛe o2 leſs as the Poꝛt is dan- 


| gerous, and the Goods ok Ualue. 33 H. 6. 1. If Rebels bꝛeak a 
Gaol, ſo that the Pꝛiſoners eſcape, the Gaoler is liable; but it is 
otherwiſe of Enemies; lo the Maſter is not chargeable, where the 
Ship is ſpotled by Pirates. And if a Carrier be robbed by an Hun- 

ded Men, he is never the noze excuſed. Ante 190. Molloy 209. 


Molloy 211. 


Cox verſus Matthews. 


12 Caſe was moved again, and Hale ſaid, That if a Man Foſtea 248. 
builds an Houſe upon his own G2ound, he that hath the Con- —— _ 
tiguous ground may build upon it alſo, tho' he doth thereby ſtop , id wh 
| the Lights of the other Houſe ; fo; cujus eſt ſoJum ejus eſt uſque ad Raym. 8). 
lum ; and this holds, unleſs there be Cuffom to the contrary, as Hob. 137. 
in London. But in an Aﬀion fo? ſtopping of his Light, a Ban need 
not declare of an ancient Houſe ; fo2 ff a Man ſhould build an 
houſe upon his own ground, and then grant the Houſe to A. and 
grants certain Lands adjoining to B. B. could not build to the 
ſopping of A'S Lights in that Caſe, 1 Cro. Sands and Trefuſes 575. 
But the Caſe at Bar is without queſtion, fo2 he declares, That the 
Dekendant fixed Boards to the MUindows of the Plaintiff's Houſe, 


Anonymus. 


Pon a Motion to ſet aſide an Inquiſition taken befoze the Co⸗ 

4 roner, ſuper viſum corporis, certified into this Court, that 
].S. killed himſelf, and was Non compos mentis, Hale ſuid, Such 
an Inquiſition that finds a Man Felo de ſe is traverſable, but no 
Traverſe can be taken to make a Man Felo de ſes but fugam fecit 
| never traverſable:; Poſtea 278. | "7 f 222 


Due 
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3Xeb. 127, IN Replevin the Defendant made Conuſance as Bailiff to J. 5 


139. 


3 Keb. 103, 
116. 
Raym. 217. 


Clue werſus Baily. 


who demiſed the place TUhere, under a certain Rent, &c. 

The Plaintiff traverſes the Demiſe, and concluded, & hoc para- 
tus eſt verificare. To which the Defendant demurred generally, 
And the Court were in doubt, TUhether this ill concluſion of the 
Plea were not helped upon a general Demurrer ? | 

Hale. It were well the Cauſes of Demurrer were always aftign- 
ed ſpectally ; and not to ſay only, incertum & dubium & caret 
forma, &c, The old way was, when Pleadings were dꝛawn at the 


Bar, to make the Exception immediately, and the other Party might 


mend if he pleaſed, oꝛ might demurr if he durſt venture it. aud 
tho' now they are put in Paper, yet luch a Courſe ſhould be obſer: 
ved; fo2 Demurrers were not deſigned to catch Men: This not 
concluding to the Country ſeems to be but matter of Fo2m, and 
the Demurrer ſhould have been quia non bene concludit. Here the 
Defendant pleads, that J. S. demiſed the Land fo2 Life, without 


erpeefting the place of the Demiſe, becauſe of neceſity it muſt be 


upon the Land. | 
Fn Bake werſur ..... 


E Nut ok a Judgment in Replevin in the Manoꝛ⸗Court of Her- 
am in Northumberland, where the Defendant avowed fo2 Da 


mage feſant, | 
The Plaintiff replied, That J. S. was ſeized of the Mano! of 
Tallowheld in D. and that time out of mind he had Common, &c. in 


the place There, and chewed himſelf to be Tenant, and juſtified the 


putting in of his Beaſts fo: Common; and the Pꝛeſcription being 
trraverſed, it was found foz the Avowant. The Errozs afigned were. 
Firſt, Ja the Venire, which was, quia nec the Platntiff, nec the 
Defendant, aliqua affinitate attingunt, inſtead of qui nec. Hale 
ſaid, It was aided by the Statute of 8 H6. that helps Erro? in 
INocels. But Twiſden ſaid, That Statute did not extend to it: 
feriour Courts. 
Anothet Erroꝛ inſiſted on was, That the Avowant did not ſhe 
that the Manoꝛ of Tallowfield was infra Juriſdictionem Curiz: 
But the Venire was, extra vill' & Manerium de Tallowfield, infra 


Juriſdictionem Curiz. But the Court held, That that was not ſuf: } 


ficlent to intimate that it was within the Jurisdicion, but mul 
have been chen in pleading. And Hale ſaid, Seeing the Plaintifk 


had omitted to do it, the Avowant might in his Rejofnder habe 
alledged Tallowfield to have been within the Jurſsdi#ion, as where 


one pleads a Plea without a place, the other is not bound te 
; dem, 


1 
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demur, but fo2 his Expedition may ſhew the place in his Replica- 
tion. Then Wy lde ſald, This ſeems to be aided by the Statute of 21 
Jac. which engfeth, Chat if the Jury comes out of any one of the 
places, it ſuſiiceth ; and here the Jury came as well out of the Aill 
where the Beaſts were taken, (chewn to be within the Jurisdif#ton) 
as the Pano? of Tallowfield. | | 

Hale. That will not ſerve in this Cale; fo2 the Court could not 
award a Venire to a place out of the Jurisdiftion, noꝛ Juro2s could 
not be returned out of ſuch a place to try a Cauſe there. 

Another Erroꝛ alligned was, That the Award of the Venice was 
prxceptum eſt per Seneſchallum, and not ſaid in eadem Curia. 

To which it was anſwered, | 
That being on the ſame day upon which the Court was ſaid to 
be held, it muſt be intended ſo. 5 TA 

Wyldeheid, The Judgment ought tobe reverſed fo2 the laſt Cauſe. 

Twiſden, pꝛincipally fo2 the firſt ; foz he held that the Statute of 
the 8 H. 6. atded not Pꝛoceſs in tnferiour Courts, therefoze, where 
in the Award of the Venire it has been per quos rei veritas me- 
| 70 Scire poterit inſtcad of Sciri, the Judgment has been re⸗ 
verſed. y 
Hale ſaid, That it ought to be Sciri, fo? ſo it is in the Regiller, 
and in the Statute of Eliz. that ſets the Eſtate of Jurozs at 41. per 
25 Nr on the ſecond Erroꝛ, he held that the Judgment ought to 

re i | +4 | 


; Whaley werſus Tancted. 


W ts 
” 

"IK a5. 4. 
* 


the Term expired was the Queſtion. And after the hearing of ar⸗ 
ments the Court reſolved, That he ſhould, as well as when Leſſee 


12 23 Car. 2, Rot. 1513. In an Ejedment the Cale was Raym. 219. 
1 this; Leffee fo2 Pears makes a Feoffment and levies a Fine, 2 Lev.5 2,55. 
five Pears paſt ; TUhether the Leſſo2 ſhould have five Years after 2 Vent. 3 


2 Keb. 37 
3 Keb. 30, 37, 


34. 


oz Life levies a Fine, which differs not in Reaſon from this Cale; Len. Ent 
fo2 there the Leſſoꝛ may have his CUrit:de conſimili caſu pzeſent- '*+ 


lp, as here he may bzing his A3e. And though ttt 9 Co. Podger's 
Caſe, tis ſaid, - That where Leflee fo2 Pears is ouſted by a Dfl- 
ſeifs2, who levies a Fine, if five Years paſs without Claim the 
Leſlo2 is barred, that is not the ſame with this Cale; fo2 the 
Oifſeiſa2 comes in without the Conſent of the Leſſee, and of his 
own Wrong; and if he can defend his Polleſſion five Years he 
halt Hold it; but here all is done with the Paivity, and by the 


Means, of the Lefſee who is truſted with the. Poſſeſſion, and it 


would-be of moſt miſchievous Impozt to Mens Inheritances, if 
they ſhould not have five Pears after the Leaſe ended; and. it be- 
ing put of a Diſſeiſin in Podger's Caſe, ſeems to imply the contrary 
in other Caſes's and tho” there * many notonous Circumſtan⸗ 

| | cee 


* 
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ces of Fraud in Fermour gs Cale, which Co. in his Report of it lays 


much weight upon; yet it does not thence follow, that the Law is 
not the ſame where there are not ſuch Evidences of Fraud. In other 


Books where that caſe is repozted, the Reſolution does not ſeem ta 


go ſo much upon the Particularities of the Fraud. 'Tis Fraud ap: 
parent in the Leſſee, | 1255 


11 ft Wilſton ver ſus Pilkney. 


2 Lev. $0. 12 Debt koꝛ Rent the Plaintiff declared, That the Dean and Chap 
Raym. 222. I ter of, &c. demiſed to the Dekendant fo? like; by koꝛce ot which 
: _ he entred and demiſed the Land to the Plaintiff fo2 Years, by virtue 
Apres. 272. Of which he was poſſefſed, and afterward granted to the Oekendant, 
reſerving a Rent, koꝛ which he bzings his Action. 
To this Declaration the Defendant demurs. 
Firſt, Becauſe he doth not lay of the Dean's Demiſe hic in Curia 
prolat*, which Demiſe muſt be by Deed. = | 
Secondly, he ſays, That the Defendant entred by fo2ce thereof, 
which is impertinent to be alledged upon a Leale fo2 like, becauſe 
Livery implies it. : © (930% 
- Thirdly, As to the matter, that the Reſervation was void, it 
being upon a Surrender by Parol. A Rent cannot be reſerved upon 
a Feoffment by Parol; ſo where Leſſee fo? life oꝛ years afſigns over 
his whole Intereſt, 12 H. 4. 14. 9 H. 6. 43. 12 H. 4. 17. Alſo no Bent 
can be reſerved upon a Conveyance that wozks an Extinguiſhment, 
unleſs by Deed, where it is good upon the Contrack. Pero's Caſe, 
3 Cro. 10 r. is, that a Surrender dꝛowns the Intereſt to all intents 
and purpoſes between the Parties. Dyer 251. The Tenant fo 


Life agreed with him in 'Reverſion, that he ſhould have his Land 


fox the Annual Rent ok 20 8. tis doubted there whether this 

amounts to a Surrender, there being no Deed 02 Liverv. Vut in 

| Roll. 448, 2. Roll. 497-""tis ſaid, Ik it had been a Surrender the Reſervation 
449. had been void. n e GIO neee een ee 

Hale. J do moſt doubt of the firſt Exception, becaule the 

2 Mod. 174, Deed was not pꝛoduced. And fo2 the ſecond it were better plea 


175. ding to have ſaid by fo2ce of which he was ſeiſed; but that's not 
ok neceſſity. And as to the matter, the Court reſolved fo? the 


- Plaintiff, Fo. | 


I. The Reſervation was good by the Contrack, tho' without 
Deed. And ſo it was adjudged in this Court in Manly's Caſc, 
that Tenant foz Years might allign his whole Term by Parol, | 
rendering Rent; ſo in the Caſe of Purcas and Owen, 23 Car. But it 

b. was doubted, whether an Action would lie until the laſt day were 
paſt. CTis all one where the Gzant is made to him in Neverlion, 
which is not actually, but conlequentially a Surrender by opera- 
tion of Law, befoze which the Contract is perfected, upon _ — | 
Ny 2 Aent 


14 H. 7. 2. 


33 „ 7-4 r 2 i 
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Rent ariſes. 7 E. 4. ig, that the Leſee may Utrendecupon Condi 

tion; and there is no reaſon, why a Rent. cannot be created upon 

it as well as a Condition. M it were D 

8 Deed were requiſite, as well faz a Rent as a Condition, in 

ſpeit of the Freehold, but that is not fo in the Calzof Tenant fo Poſtea 272. 
Peats. Vide: poſtea Cartwright and Pinkney. 


Termino Sancta Trinitatis, 4 23 ; Car IT. 
In Banco Regis 


I Ertan upon a Judgment in the Court ot Coventry, where the 2 Lev./2p. 
I Plaſatiff Carer Declared, That the Defendant being indebted 3 Leb. 16. 
ko him infra Juriſdictionem Curiz, pro diverfis Bonis & Mercimo- 9 
vg an 2 — — — and there aſſume, Sec. 
Upon Non t pleaded, and a and Judgment foz the T Jones 230. 
Plakntfif, che Etro2-aAigned was, That the Goods were not ab Kyo m. 75. 
jedged to be ſold within the Jurisdickion of the Court. | id. 87. 
Hale and Wylde ſeenied to be of Dpinion, That it was well 
giourh, the belnng tabebted and the Momiſe being laty to be with⸗ 
he? org nd da, be had known Judgments 
contra, d many re⸗ 
-berſed fo2 the fame Taulz, * 
Jt being moved again this Term. Eule conſented that it ſhoud be 
reverſed accowding as wienatter Precedents have been; fo2 he fatd it 
was his Rule, Stare deciſis ; Parſons and Muden, Paſch. 22 Car. 2. 
Rot. outof — Court. 


8 John Browns Caſe. 


* mdided upon the Statute ot 3 H. 7. Den . Ne 5 Keb. _ 
idly taling away and marrying-sf one Lucey 

age df -Fottrteen Years, having to her — co0o [ 
tried at the Bar, and the Pack appeared upon che E 12 
Hase She was invelzltv into Hide - Park by ane Mrs. P. Conte. 
berüte with Brown, (Sho had pꝛepat ed a Toach os thut putpoſe) 
3b take the Air in an Evening, about the latter end ok May —＋ P 
und being in the Patk, the Canehman Veove away from: the — 
the Company, which gave oppoztunity to Brown, who came to 
Coaeh-fide in a Utſard-magk, _ GANG himſelf firſt to Weg 
34 0 F 2 L don 
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foon perſwadodher: aut ol the Coach, and then pulls out a Maid. 
Servant there attending gots. Ramſy ; and then gets himſelf into 
the Coach, an chere detains her until the Coachman carried them 
to his Lodgings in the Strand; where the next Moming he pꝛevails 
upon her, (having frſt thꝛeatned to carry her beyond Sea if ſhe re: 
18 to marry him, but was the ſame Day appꝛehended in the ſame 
ouſe. 

Jt was at firſt doubted, Whether the Evidence of Lucy Ramſy 
was to be admitted, becatiſe ſhe was his TUife de facto, tho' not 
de jure. But the Court ſeriatim deliver'd their Opinions, That 
the was to be admitted a Nlitnels. 

Firſt, Fo? that there was one continuing Foꝛte upon her, krom 
the beginning till the Marriage; wherefoze whatſoever was done 
while ſhe was under that-Uiolence was not to be reſpecked. 

Secondly, As ſuch Caſes are generally contrived, ſo hainous a 
Crime would go unpuniſhed, unleſs the Teſtimony of the Coman 
ould be received. 

cio Gar: - Chirdip; In Fulwood's-Eaſe; repoꝛted in 1 Cro. (which was read 
285 485, in the Court) the oman was a Witneſs, tho married as here; 
488, 492. and Rainsſord cited mp Loꝛd Caſtlehaven's Caſe, where the Coun 
teſs gave Evidence, That he aſliſfed'the. committing a Rape upon 

— her: Put kale ſnid he was not governed by that Cale, becauſc 
there was a Tie ge jure. The Evidence being ctear as to all the 
Ponte of the Statute, (vz) 2 Big? 8 5. I 

Firſtz That the taking was by Kode. rey 

. That: the Woman had Subſtance accoming to the 

diy, Chat Marriage enſued, th it did nat appear the ung 

de owered, the Jury found him Ouilty,;; beben Judgment 
bs Diven, und be was hanged. 1 ii.? 

8 39 Fs Cap. 9. takes, away Clergy fot this Alen. 

11 1.0 N 00 


beyly verſey Monis. 18 on 90 ed 
3 Kch. 4 N an Ejedment upon a Special Uerdict, the Caſe was to this 


wg effect. 

| . One Cooper, Uicar of Granhrook: in Kraut, being ſeiſed of an Houfe 

n and Lands ther eunto appextaining, parcel. of the Endawment of his 
Alcarage, ſituats in a Market Town, in the Prar: 1972, lets it io: 
three Bears, and ane Pear of the ſaid Lale being expired the- i «th of 
1 — 3673, lets 46 £02 21-Pears} to begin from Michgelmas follow: 

e the Rent during the Term, payable: at the-yſual 

Fa 02-within-ten-days afber;; this Leaſe wag confirmed by the 

inſt, po rch nne Getton 9 the Uiearage) and Dean and d Chapter of 

-anterbu aer mower 6 mo de 


b « % n * EY = * N _ 
9 r 7717 18 e ig tr mt en 
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Some Pears after Cooper dies, and the Queſtion was, Uhe⸗ 
ther Buck (the ſucceeding UGicar) could avoſd this Leaſe? 

The firit Point was, Whether the Leaſe came void within 85 
Days a ter the Death of Cooper, -by the Statute'of Non-reſidence ? 
And as to that all the Juſtices were of Opinion, That Death would 
not make ſuch a Non reũdence as ſhould avoid the Leafe: : fo2 the 
Intention ol the Statute was, to oblige ein Incumbents 1 
dence. . 
-- Firff, By impoſing of the Foxeiture ot a Pear 8 dame or tber 
Benefice if they did not refide. | 

Second!y, By making thetr Leaſe vold; which tho' prima facie 
ſeemed to be to their Advantage, yet: was not ſo in the conſequence; 
fo2 none would be induced to Farm their Lands, becauſe it was in 
their power to defeat their Leales by Non ⸗reſden ee. 
Again, Tis plain the Statute meant a Milkul Abſence, becaule 
it ſays, The Party ſo offending. The Statute of the x 3th-of Eliz. 
that allows Leaſes of Houſcs, &c. in Yarket-Towns fo2 40 Pears, 
would be of no effeck if Death ſhould be interpꝛeted a Mon-reſivence; 
aud the Confirmation of Patron and Oꝛdinary would be to no pur: 
poſe, Butler and Goodale's Cale in the 6 Co. 21. b. is, that where 


13 Eliz. 20. 


the Incumbent is abſent upon an Inhibition, oz koꝛ the lane ok his 


Health, he is not within the Penalty of that Law, There is only 
ane ſingle. Juthozity againſt this, (viz.) Mott and Hale's Caſe in 
the 1 Cro. 1233. which Twiſden doubted, TUhether it were ſo adjudg- 
ea, becauſe my Low Coke mentions it no where, ſuppoſing ſo 
notable a Point would not have eſcaped his Dbſervation,  eſpect- 
ally in a Cale wherein he was Counſel, But Hale laid, It was 
_ adjudged by the Opinion of thꝛee Judges; tho' in Moor tis ſaid, 
the Court was divided; but it was a hard Opinion: And in the 
33th of Eliz. B. R. Moor 609. "yo very Point was. adjudged Lone 
trat p. 72 
Chr lecond Point, rathether it were votd, becauſe the Rent was 
reſer ved at the uſual Feaſts, 02 within ten days' after? Foz it was 
urged, That the Term ending at Michaelmas, would be expired 
befoze the laſt Payment; and fo2 the other Payments, tis toꝛ the 
Succeſſo2s advantage, becauſe the Pꝛedeceſſoꝝ may die within the 

n Daps. But the Court were clear of Opinton, in regard{£the 

eſervation was during the Term, that there ſhould be no ten Days 
given; to the . eſſee foꝛ the laſt Payment, accozding to Barwicke.and 
falee# Caſe:in the 2 Cro: 227; 233.01 % % 70 fi 

- The third Point, (Whether this were a Leaſe in Reverfion,andſo 
not-warranted by the Statute of the r4th-of Elizabeth? And all the 
Court held that it was. This Statute repeals that at the 13th of 
Eliz. as to Houſes in Maͤrket⸗Towns, (which Liberty was given, 
as Twiſden ſatd, to render thoſe places moꝛe populous;) but ex⸗ 
kepts Leaſes in Reverſion, which this is, being to commence 8 a 
| | ap 
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Duy to come, lohere a 22 to an Eſtate for Life te to 
make Leaſes in ꝓoſſeſtan. A Man cannot male a Leale to com- 
mence in ſururo. Jn the 6 Co. Fitz- Williams s Cale, 4 E. 3. tit. 
Waſte 18. the Leſfo2 mate a Leaſe to commence after the Death of | 
 theTernant To: Life, and notwithftanding maintained an Action of 
Mae: and Co. Litetiting that Cale, diſtinguiches between a Gant 

| A254 of theRederffon, and aLeaſe in Reverſion, as that Caſe was.-Jn 

22 1c (+/:4.1.24 Plowden's Commentaries, Tracy's Cale. A L enle made to commence 

7 at a Day to come, is giben as a moſt pꝛoper Inſtance of aLeaſe in 
Reverſion. In the 1 Cro. 546. Hunt and dingleton g; Caſe, a. Leale 
of an Houle v2 o Pears (there being 10 Pears unexpired of a 
fonmerLealſe)'by the Dean and Chapter of St. Paul's, was held not 
* warranted by the 4th of Eliz. The like was reſolved'fn C. B. 
14 Car. 2. in — of Wyn and Wild, of n Leaſe of the Dean and 
Chapter ot Weſtminſter, and there the Court dented the Opinlon in 
Tomſdn and Trafford's Cafe; Poph. 9. And two of the Judges 
ſeemed to be ot Cpinion, (and Twiſden ſfrongiy) That if the Leaſe 
in the Cafe at Bur had been made to commence — it = 
would hade been dold, there being another Leaſe in being; 
fo2 ſo'matty Peats.as were to come of the foꝛmer Leale, it hed. | 
a Leaſe-tn Reverſion : And that the 18th of 'Eliz. thut permits a 
concurrent Leaſe, ſo that there be not above thzee Pears in deing, 
chall not in their Opinion, make any alteration of the 14th of Eliz. 
but it only extends to the 1th ok Eliz.'becauſe it keites that, bit 
not the fozmer. And fo is the Opinion ot Hobart, in the Caſe ot 
Crane and Tay lout 269. and it hath been often held, That it does 
not extend to the Statute of 1 Eliz. concerning Biſhops. But of 
this Rae doubted, and rather conceided the contraty, (vix.) Chat 
the Leaſe had been good, if it had been made to commence pꝛeſent⸗ 
| | in, there being lels than thꝛee Pears to come ot the foxmer Leaſe, 
».a6(c<4t 65: And that of the 18th of Eliz. did give a Qualification to Leales 
made upon the 14th, as weil as the 2th. 
-Fioft; Becauſe the r4th'of Elz. ig a kind of an Appendix to the 
e3th of Eliz. and does not repeal it, but ſub modo alfttleentarging 
it as topoutes in Market⸗Cowns: Therefore the 18th ol Eliz 
reciving'the 13th, does by cohſequence recite the 1th alfo. 
Secondly, - There 1Sſuch'a-Connexidn'betwirt all the Statutes, 
 concerning'/iteafts 'df Ecciefiaſſical Perſons, that they have been 
den into iche Conffruttion ot one another. The Statute of the 
3ad ok H. 8. is not recited, neither in the 1ſt 62 the 13th ot Eliz. yet 

. a'Lea(e is not warranted upon thoſe'Statutes, unleſs ft hath the 

=. Qualifications —— 31d of H. 8. And this courle 1 

N mee 'Deatutvs made in N materia. 
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- Thirdly, It would make a great Romage in Leaſes, as he con- 
ceived, if a Leaſe ſhould be void, when there was never ſo little of 
a founer Leaſe unerpired. 
| Fourthly, There is no Authoꝛity to the contrary. In Hunt and 
Singleton 8 Cale, there was 10 Years of the koꝛmer Leaſe in being, 
and upon that lay the weight of the Opinion. And Crane and Tay- 
lor's Cale is concerning Covenants only; and the Reaſon that it 
doth not ertend to the it of Elie. is, becauſe the 13th of Eliz. be⸗ 
gins with inkeriour Eccleſiaſtical Perſons, and I cannot 


inelude Bithops. | 


— 
D 


— 


Termino Sancti Michaelis, Anno 25 Car. II. 
In Banco Regis. 
Anonymus. 
Ayment is no gaod Pplea to a Scire facias upon a n 


But in a Scire facias againſt the Bail, Hale laid, he might 
plead, That the Paincipal paid the Poney. ; 


Hinchmen verſus lles. 


p 


[2 a Replevin the Defendant avowed fo2 Rent, upon a Leaſe * Lev. 88.“ 
made to the Plaintiff at Will, TY on 
The Plaintiff replies, That the Defendant, befoze the Diſtreſs }.*" 
| taken, made a Leaſe fo2 Years, by virtue of which the Leſſee entred. 
The Defendant rejoiiis, and confeſſes the making of the Leaſe ; 
but ſays, That there was a ſpecial Agreement that the Leſſee chould 
not enter until a time after ; and traverſes the Entry. 
The Plaintiff ſurrejoins, and traverſes the Agreement. To which 
the Defendant demurs ſpecially. _ 
Hale. There are here two things conſiderable. 
. Firtt, Ahether the making of the Leaſe be a determination of 
the Mill befoze Entry, 108 
— 25 Whether there may be a Traverſejipon a Traverſe ft: 
this Cale? 
As to the firſt: I the Leſſor does any A# inconſiffent with the 
Continuance of the Eſtate at Mill, it ſhall determine it from ſuch 
time as the Tenant at Iii takes notice of it; tho this may pꝛove a 
miſchievous Cale, in regard df the frequency of Conveyancing þ- 
Lat 
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Leaſe and Releaſe. An Outlawry of the Leſſoz ſhall not determine 
the Nlill until a Seizure, no2 an Extent upon him until the Libe- 
rate. It the Leſſoꝛ ſays, The Leſſee ſhall hold it no longer; the 
Leſſee (as ſoon as he knows of the Mods) may take advantage 
of them as a Determination of the Till. As where he in Reverſion 
upon a Leaſe grants the Reverſion, and bzings Debt fo2 the Rent, 
\ E. 2. 16, the Leſſee, tho' befoze Attomment, may plead in Bar, that he hath 
Faule in granted away the Reverſion : But this Plea will amount to an 
Caſe de Attoꝛnment. 
Watte, As to the ſecond Point, TUhere a Traverſe is not good without a 
Special Jnducement, there a Traverſe may be to that Jnducement: 
As in Treſpaſs, where the Juſtification is local by virtue of his Of: 
fice, 02 the like, and in Hobart in Digby und Firzherbert's Caſe. 
Tf the Leaſe were by Parol, here the collateral Agreement might 
be material. As if a Leaſe were made at Midſummer. fo; 21 Pears, 
and it were agreed, That the Leſſee ſhould enter but at Michael. 
mas, it would begin in point of Computation at Midſummer ; but 
in point of th not till Michaelmas. 


| Anonymus. 
Ante 237, PN a Suit fox Tithes, the Defendant pleaded in the Spiritual 
239. Court, That the Tithes belonged to another, who was Reo, 


and not to the Plaintiff. Which Plea being refuſed, and Dath 
thereof made in this Court, a P2odibition was granted, 


Anonymus, 


Cr.Car. 325. J2 an aaion t apon the Caſe fo) topping of his Lights, the Plain 
tiff declared, That he was poſſeſſed fo? divers Pears (and did not 

ſap how many) and that time out of mind the Light came in at the 
Windows, Thich. was allowed a good * of ene the 


Preſcription, 
Anonymus. | | : un 
Vide Poſtea TA an Ejeament, the Leflo2 of the Dlaintif bad a Title to * 
332. koꝛ a Condition bꝛoken foꝛ Mon⸗papment ot Rent; Leaſe, Entry 


and Ouſter was canfefled, and the Court was moved, That in regard 
2e3- the Leſſoꝛ having ſuch a ſpecial Title, and no Eſtate until Entry, 
whether ſuch an Entry ſhould-be ſupplied by the general Conkeſl⸗ 
on, 02 that there ſhould be an aiual Entry? And it was held, that 

it ſhould be ſupplied by the general Conkeſſion. 
But Hale 1 7 J A. lets to Band B. ta C. to try the Title; the 
Confeſſton of the Leaſe, Entry and 1 un enen the 

b made to C. and not e to B. 


5 6 Anonymus. 
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Anonymus. 


N Treſpaſs again divers, one dies pending the Ackion, and not- Ante 235 
withſtanding the Venire and Diſtringas mentions all, and the 
AGerdick is againſt all: Ik this Matter be ſurmized befoze Judg- 
ment, ſo that the Judgment be againſt the Sur vivoꝛs, tis well enough. 


Anonymus. 


Rro2 to reverſe a Judgment given in the Boꝛough⸗Court of 
Shrewsbury, in an Aﬀfon upon the Caſe, laid apud Villam 
Salopiz in Warda Wallica ejuſdem Villa. The Erroꝛ aſſigned 
was; 
Firſt, Fo? that it appeared they awarded a Capias, which an ante 220. 
Inkeriour Court cannot do in an Action upon the Caſe. Vid. Stat. 2 Cro. 222. 
of 19 H. 7. tho' it was ſaid to be uſual foꝛ the Palace-Court to doit. 
Vid. Yelv. 1. But this was over-ruled; becauſe the Defendant 
appeared, which aids Milcontinuance of Proceſs, 
| Secondly, Fo2 that the Venire was awarded de vicineto Wardz. 
And it was urged, that a Jury ought not to come out of a TUard. 
Hale. Jt hath been ſometimes ſo held; but it has been ſince ad- co, 222 
judged good. 
Thirdly, That in London the Venue uſually comes out of the 
ard; but there the Cuſtom makes it good; here the TUard is 
intended leſſer than the Util. As Wylde ſaid a Caſe was not long 
ſince : A Perjury was laid apud Whitchall in Parochia SanQz 
Margarete Weſtmr. the Venue came out of the Pariſh, and held it 
to be ill; fo? Whitehall was intended to be a Gill, and —_ than 
the Pariſh. 


Wildman verſus Norton, 


| IN a Replevin the Defendant pleads in Var Pꝛoperty to the De⸗ rev. 92. 

tendant, and not to the Plaintiff. Upon which it was demur- 3 Keb. 555 
ted, as ſuppoſing it amounted to the General Iſſue, as in Treſpaſs 232. 
ſuch a Plea doth. 27 H. 8, 21. 

Hale. This Matter may be pleaded in Abatement, 02 in Bar. 
The General Jſſue in Replevin is, Non cepit ; and if the Iſſue be 
Non cepit, Pꝛoperty cannot be gtven in Evidence: But ik the 
Defendant pleads P2operty in a Stranger, then tis pꝛoper to con- 
clude fn Abatement. But the difficulty in this caſe is, That the 
Dekendant ſhould regularly have clatmed Pꝛoperty in the Country, 
and then the Sheriff could not have delivered them, but the Plain⸗ 
tiff muſt-have bꝛought his TUrtit de proprietat' proband': But 
this Plea ſerves as an Avowry, and the * ſhall have a 


pres 39 H. 6. 35. 


Ante 127. 


Ak | Note, 
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Note, It was ſaid, That if any one diſtrains fo2 a Rent, and 
befoze the Avowry, the Eſtate upon which tis reſerved determines, 
the Avotvyy ſhall be as if the Eſtate had continued; fo2 the Avowant 
is to have the Kent notwithſtanding. But if the Difireſs were (62 
a Perſonal Service, then the Dekendant muſt have a Special Juc: 
tification ; fo2 he cannot have that Service in ſpecie when the 

Eſta te is determined. n EE 


The Caſe of Captain C. 


- A Captain of a Company in Colonel Ruſſers Regiment of 


/ A Foot-Guards, and a Serjeant of his Company, were bꝛought 
into Court upon the P2oſecution of the Sheriffs and other 
Citizens of London; and the Offence alledged and moved again 


them was this: That one Danbert, a Butcher and Freeman of 


London, (who had bꝛoke) having lifted himfſelf a Soldier in this 


Company, and being afterwards arreſted in London fo; Debt, 


und laid in the Compter; and thereof he having given the Captain 
pꝛivate Notice, the following Deſign was relolven upon and exe 
cuted fo2 his Reſcue, (viz.) There being a Paivilege belonging to 
the Freemen of London, that they may by a Cuſtomary Pꝛecept 
N Tarrant, (called a .Duci facias, but by the Common People 
called a Horſe) remove themſelves from any other Pꝛiſon (where 
they are) in London, to Ludgate, where it ſeems they have better 
Accommodation, (there being Maintenance allowed to the Puſo⸗ 
ners of that Place.) ſuch an one Danbert got, and gave Notice 


to the Captain, at what time he ſhould be carried from the Comp⸗ 


ter to Ludgate thereby. Bekoꝛe this time the Captain comman⸗ 


ded this Ser jeant to take twenty oꝛ thirty Soldiers with him, and 


waplay the Paiſoner, and reſcue him from the Bailiffs and Ofmicers 


of the Compter, as they were bꝛinging him along. Accopdingiy 


the Serjeant and Soldiers went, and lay in oꝛ near an Alchouſe 
about Popes- head Alley in Ambuſcade, till the Paiſoner, ſhould be 
bzought by: And when they had Notice from one, (whom they had 


placed as Centinel) that he was coming, they ſallied aut and dꝛew 


their Swozds; (fo2 the Serjeant had given them ozder ſo to do, 
and if any Oppoſition were made they ſhould: kill the firſt Man:) 


And by this means they reſcued him and carried him away. 


Hereupon Complaint being made to the Captain: He anſwered, 
That his Soldiers had done well, and he would juſtifie it. 
The Court asked him, what he had to ſay in his Juſfificat- 


on? 5 gets | 177 
Pe laid, That he did not know the Law; but he ever thought 
that a Soldier could not be arreſted without leave of his Officer ; 


and that there was an Agreement to that purpoſe, between the 
late Loꝛd General and the fozmer Low Chief Juſtice, and 1 
ne 


— 


„ 
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knew one that had done the like thing, and nothing was ſaid to 
„ . 

Hale Chief Justice, (to whom the reſt agreed) ſaid, The moze 
wong has been done. It ſeems pou are grown very headſtrong ; 
but you ought to know, that every Officer and Soldier is as liable 
to be-arxeited zs a Tradeſman. oꝛ any other Perſon whatſoever; 
and you ought to give full Obedience to the King's Commands, 
ſignified by his (Urits of. Pꝛocei s.. 
Wylde ſaid, That that may be ſerved upon you; when you are in 
the Head of your Company. 

Hale ſaſd further. You are the King's Servants, and intended 


| koꝛ his Dekence againſt his Enemies, and to pꝛeſer ve the Peace of 
the Kingdom: not to exempt your ſelf from the Authozity of the 


Laws. And indeed it were a vain thing to talk of Courts and 


Laws, if military Yen Hall thus give the Law, and controll Pꝛo⸗ 


ccedings ; And for that Agreement you ſpeak of, J know nothing 
of it; and ik there were any ſuch thing, it could be nothing but a 
Civility. CUhatever you military Men think, you ſhall find: that 
you are under the civil JurisdiXion, and pou but gnaw a File, 
| you will bzeak pour Teeth ere you thall pzevail againſt it. This 
is an outrageous Offence, and the Puniſhment has fozmeriy gone 
high. Men have heret okoꝛe loft their heads foz Matters ot ſich 


nature; and one ok the Crimes of the late London Apprentices: 


was the breaking of Pꝛilons, and delivering of Puloners; foꝛ 
which they had Judgment of High Treaſon by the Advice of all the 


Judges. The Captain and Serjeant were committed to Newgate: 


and being bzought up at another time, Hale asked, TUhy an In⸗ 


fomation againſt theſe Perſons was not erhibited? And told the 


Ciey-Counſel, that if the Sheriffs did not pꝛolecute this bylineſs, 
they (the Court) would pzoſecute them; fo2 this was a matter of 
great Example, and ought not to be ſmothered : And further laid, 
Jf that Men will take upon them to reſcue all Soldiers that are 


committed, it may be within the reach. of High Treaſon; becauſe 


of the-Univerſality of the Deſign againſt the King's Authozity : 
But this being but fo2 one particular, it cannot be Treaſon ; 
but 'tis a rank Misdemeanour. And he ozdered, That as many 


of the reſt of the Soldiers ſhould be pzolecuted-as their Names 


could be learned. There muſt be one moze to make a Riot; tho! 
however tis a Bigdemeanour. © +,» 

Wylde ſaid, Tho' they cannot find out another Name; vet ik it 
be — forth and made out that there were others, 'tis enough to 
make a Riot. | 
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Na When a a Pyohibition is moved fo?, that a 'Copy-ot of the 
Libel fs denied to be delivered, the Court requires that 
Oath ſhould be made of the Dental, and the Prohibition is but 
quouſque a Copy be delivered, cps 


: . #45 23% \ N 
F * * 3 
9 
2 N "EEE. . 
| Anonymus. 1 7a, 


Ann Indebitar Aſſumpſit was bought for Boney lent. 15 
The Defenvant pleads a Tender, which being offered at 
firff, 'befoze Action bꝛought, and acknowledged by the Plaintiff, he 
can never recover any Coſts. 

. The Plaintiff replies, That befoze the Tender, he bꝛaught an 
Aſſumpfit in the Sheriff's Court, upon a Plaint upon the lame 
Cauſe ot Action, which was removed hither. 

The Defendant tejoins, That upon that Plaint he declared fy 
a greater Sue. | | 

Co which the Plaintif demurred: Fox tho there be aUariance 
in the Sum; yet it might be averred to be e the fame Cauſe of 
Action. And fo the Court agrees. 

And Hale put this Caſe : A. in Conũderation that B. too ug 

ry his Daughter pꝛomiſed to pay 100 l. and in an Aﬀion bꝛougbt, 
the Platntiff was barred ; and in another Aﬀion brought, Che 
PRs was latd to pay the 1001. at Requeſt, and held it could 


Feen UTR TTY 


Tote, „ Where Etro? is alllgned in a Putter cintrary'ty the 
Recow, in nullo eſt erratum is a emurrer.” "So where 
Matter of Fat is inſufficiently alledged. 24; 
But if a Batter of Law and a Batter of Fat together (well ſet 
fozth)'be-allaned (which ought not to be) there in nullo eſt erratum 
will be a Conkemon of the Batter of Fat, and not ſerve as a De⸗ 
murrer fo2 the Ooublenels : : (Aberekoꝛe, in that cale the Deken⸗ 


dant mut nemurr. 
4 2 Made en 


8 -— having Rent payable Half yearly foza Term, . abcut 
ſix years were to come, was content to releaſe it upon a Bond 
entered into to him, conditioned fo2 the payment of the like Sum 


at theſame times, And in DebtupontheBond after 
anu 
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ature of Payment; upon a Reference to the Secondary to ftate 
what was really due, he asked the Opinion ok the Court, Whether 
there chould be any deduckton fo2 Taxes? And the Court ſaid, It was 
equitable that they ſhould be allowed, in regard the Money in the 
Condition was intended between the Parties to be but in lieu ot 
the Rent, oy Houlp have been chargeable with that Aleſtment. 


Anonymus 


Ti an azion upon the Statute of the 13th of this Ring, which 
impoſes 6 s. and 8 d. Penalty upon any one that hall pꝛint 
another's Copy, whereof he hath made due Entry in the Regiſter⸗ 
Book of the Company of Stationers, without Licence of the Pꝛo⸗ 
 pieto2-; it was ſet fozth, That the Defendant had pointed one 
thouſand parts of a Book, called The Young Clerk's Guide, after 
that the Plaintiff had made an Entry thereof in the Regifter-Book 
ok the Company of Stationers. After a Uerdi fo2 the Plaintiff, 
| as to one Book, which was all the Plaintiff could P20ve printed 
* ſince the late Ad ol General Pardons 
Jt was moved in Arreſt of Judgment, That the JPlaintif did not 
| ſewhimſelf to be Pzopaieto2 of the Book befozehemade the Entry. 
bed non allocatur : Fo? the Statute gives the Ackion to him that 
has made an Entry in the Begiſter⸗ Book. 
| Secondly, It was objecked, That the Plaintiff ought to haveno 
Coſts in this Action. But fo2 that the Court ſaid, The Plaintiff 
might releale them. But it was to be conſidered whether the Cofts 


vere well gion 02 no? 
We wth Roſenden. 


7 Debt tor 100 1. the Plaintiff declared upon Articles of a 
greement, purporting that the Plaintiff and Defendant ſhould 
tun an Pore fo2 1001. and if the Defendant loſf, that he ſhould 
Yay the 100 l. Ne. 

The Dekendant pleaded the Statute of this King, concerning 
Gaming, which 4— that all Securities given fo2 Money 


2 Lev. 94. 
3 Keb. 254, 


259. 


2 Mod. 54 


loft at lap, exteeding 100 1. ſhall be void. And ſets foꝛth, Chat 


in the Artitles tt was further agreed, That the Plaintiff and De- 
fendant hound run two, three o2 four Þeats more at 20 1. a Heat, 
5 the Wan required it; ſo that the whole amounted to moze 
than 100 

Holt argned foꝛ the Plaintiff, 

-Firff, The Statute (as appears by the wo2ds) intended to abold 
Securities given fo2 Money loft at Play; but not where the Con- 
frat is p2ecedent : Foꝛ tho Men, when they have loſt their Yoney, 


are very raſh in venturing further ; yet what is done 1 — 
nter 


1 . 8 - 
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enter into play may be ſuppoſed to be done conſiderately : Sed non 
allocatur; Foz that Conſtrudion would wholly elude the Statute, 
and let Yen looſe to play foꝛ any great Sum, pꝛovided they ſecured 
it befo2e-hand, E 

Secondly, Jt was objefed, That the Statute did not intend to 
avoid the Security, when there was but 100 l. loſt at a time, and 
it docs not appear here that the Plaintiff requeſted the Defendant 
to play any further: Sed non allocatur ; Foz the Bargain being tg 
play fo2 moꝛe than 100 I. tis void ab initio; and tho' the Plaintif 
did not requeſt the Defendant; tis not material no moꝛe than jf 
one ſhould contract koꝛ moze Intereſt than the Statute allows, | 
the Creditoz requeſts it, tho he never requeſts, yet tis within 
the Statute of Alury; and the Court ſaid, They would extend 
this Statute as largely as might be in luppꝛeſüng of Gaming, 
which was ſo miſchievous. | WS 


Monſieur Bellew, Norman Senior and Norman Junior. 


2 Lev. 98. —Tpre Frenchmen were indicked of Treaſon, in Coining and 
Raym. 234. 
3 Keb. 278. and the Court doubted, TUhether Judgment: fo2 the Clipping ſhould 


Clipping the King's Boney, by two ſeveral Indidments; 


be Nawing, hanging and quartering, oz dzawing and hanging only: 
and having adviſed with all the Judges at Serjeants- Inn, they re: 
ſolved, It ſhould be dꝛawing and hanging only, tho the Pꝛecedentg 
are both ways. And the Opinion of Coke 3 Inſt. 17. is, that a 
Clipper ſhould be dawn, hanged and quartered. But in regard 
the Statute of 3 H. 5. declared Clipping and Diminiſhing the King's 
Coin to be within the Statute of the 25 E. 3. which mentions 
Coining only, that does nat ſtand repealed by 1 Mar. that leaves 
all Treaſons within the Statute of the 25 E. 3. as they were befoze, 
and ſo 1 Eliz. againſt Coining makes not a new Treaſon. And 


then, as Hale ſaid, Coining was eſteemed as an inferiour ſo2t of 


ſame kind ol Treaſon. _ . 


Treaſon, in compariſon of ſuch as concerned the King's Perſon; 
wherefoze, there was d2awing and hanging only koz that, and then 
by the lame reaſon fo2 Clipping, which ſeems a leſs degree of the 

Then there was a debate, TWhether Twiſden being the antient 
Judge, o2 the Chief Juſtice, om pꝛonounce the Judgment? 
Iwiſden faid, In caſe of Treaſon it belonged to the Chief Ju- 
Tice, tho not in Felontes ; and that the Lozd Foſter did it in Sit 
Henry Vane's Cale, in the 13 of this King. 

Hale thought the other was to do it; and therefoze Twiſden 
gave the Judgment, ut ſupra z and to avoid ſcruple, Hale pzonoun: 


„ 


Ted it over again. 


Baker 
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Baker ver ſus Bulſtrode. 
N Debt upon a Bond, conditioned to perkoꝛm an Award; the 2 Ler. 95. 


Queſtion did ariſe upon one part of the Award, (viz.) That 12 x5 

the Defendant ſhouid ſeal and execute ſuch a Releaſe to the Plain 257. A 
tif, as ſhould be to the ſatisfaition of the Plaintiff's Counſel, with- 1 Mod. 104 
in the ſpace of leben days, and which of the Parties was to tender 
the Keleale was the queſtion, And it was reſolved, that the Ten- 
der ought to come on the Defendant's ſide, and not like the Cale 
where luch Deed, &c. is to be made, as the Counſel fo2 the other 
Party ſhall adviſe : fo2 the Deed muft be offered accowing as the 
Counſel does abviſe, and he to whom 'tis to be made is to do the 
firff Ack; but the wo2ds here are of another impozt. vid. Lamb's 
Cale, 5 Co. 13, 23. | 

Jt was held by the Court, That a Writ of Erroz that bears 1 Mod. 112. 
Teſte before the Judgment given, is good to remove the Recozd, 3 Keb. 294. 
ſo as Judgment be given befoze the Return of it: And Hale laid, 
That about thzee years ſince at Norfolk Aſſizes, the Defendant in 
an Indidment of Barretry bzought a Writ of Erroꝛ Teſte befo2e the 
Aflizes ; and it was dilallowed, becauſe if ſuch Pꝛactice hoy 
oitain, it would diſappoint all the Poceedings at the Aſizes, 
And if the Plaintiff does not ſhew his TUrit of Erroꝛ to the other ,,_, 12. 
Party, 02 get it allowed by the Clerk, by endozſing a Recepi upon N 
it within four days, (which time the Court gives, as convenient 
time fo2 putting in of Bail accoding to the Statute) the Crit 
of Erroꝛ is no Superſedeas. Alſo, if befoze the TUrit of Erro? the 
Sheriff returns a Fieri feci, and non inveni emptores, the Execu- 
tion is not to be undone. 


VS Sw 
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Termino Paſchæ, Anno 26 Car. II. 
In Banco Regis. 
Anonymus. 


2 Lev. 102. | Nan Aſlault and Battery, the Caſe upon the Evidence was this. 
3 Keb. 283, 1 The Defendant dꝛew a Swozd, and waved it in a menacing 
292, 303, manner againſt the Plaintiff, but did not touch him, ſo the Jury 
335. were ozdered to find him Guilty as to the Aſſault, but not of the 
Battery. And the Opinion of the Court was, That the Plaintiff was 
to have no moze Coſts than Damages; fo2 the new Ac excepts 


Attions of Aﬀſault and Battery, lo that both muſt be pꝛoved. 
Anonymus. 


1 Mod. Rep. IF a Parich, 8c. be indicted fo2 not repairing of a May within 

nm. | their Pzecint, they cannot plead Not guilty, and give in Chi: 

3 Keb. 301. dence that another by Pꝛeſcription o2 Tenure ought to repair it; 
fo2 they are chargeable de communi Jure, and it they would diſcharge 
themſelves by laying it elſewhere, it muſt be pleaded. 


330 Error. | i | 
1 55 to reverſe a Judgment in Debt upon a Bond, given in 
1 Mod. 96. Norwich Court, where by the Cuſtom, the ptea of the Defen: 


1 Lev. 102. dant was, quod non dedicit factum, ſed petit quod inquiratur de 
3 Keb. 301. debito. | | 

Firſt, Jt was moved to be Erroz, fo2 that the Venire was XII 
Men, &c. in figures; Sed non allocatur; fo; being in thele letters 
XII. and not in the figures 12. it was well enough. 

Secondly, Jt was ad triandum exitum; whereas there was no 
Iſſue joined, wherekoꝛe it ought to have been ad inquirend' de de- 
— & c. Sed non allocatur ; fo2 the Pꝛecedents are as the Cale 
is here. ; | 

Thirdly, The Condition of the Bond was to pay at Aldborough, 
and that ought to have been ſhewu to be within the Jurisdiktion of 
the Court: Sed non allocatur; fo? the Plea here is not Payment, 
ſecund* formam Conditionis, but the Jury is to inquire by the Cu- 
ſtom of all manner of Payments and Diſcharges. 

Fourthly, In the Recozd it was continued over to feveral Courts, 
and in the Court where the Judgment is given, tis ſa'Þ in Curia 
Fette, and ſo incertain which; but notwithllanding theſe mat⸗ 

ers, the Judgment was affirmed. Anonymus. 
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pe Caſe upon Evidence at a trial in Eje#ment was this, 

- Dean and Chapter having a Right to certain Land, but be- 
ing out of ]Pofſefon, ſealed a Leaſe with a Letter of Attozney, 
to deliver it upon the Land, which was done accowdingly, and held 
to be a good Leaſe; foꝛ tho the putting the Seal ot a Cozpozation 
aggregate to a Deed, carries with it a Delivery; yet the Letter ot 
qttoꝛnep to deliver it upon the Land, ſhall ſuſpend the Operation 


Tenant koꝛ Life being in Debt, to defraud his Creditoꝛs, com- 
mits a Foxfeiture, to the end that he in Reverſion may enter, wha 
is made pꝛiby to the Contrtvance. The Opinion of Hale was, That 
the Creditoꝛs ſhould avotd this, as well as any fraudulent Con⸗ 
He oof 977 5 12 | 5199 


e 


2 


Anonymus. 


N an Ejedment upon a Trial at Bar fo2 Lands in ancient De- 1 Mod. R. 
1 meſne, there was ſhewn a Recovery in the Court of antient 7. 3 
Demeſne, to cut off an Entail which had been luffered a long time 3 Keb. 319. 
ſince, and the PoſſeMon had gone accodingly. But there was 

now objeted againſt it, \ | 

Firſt, That no ſufficient Evidence of it appeared, becauſe the Re- 

covery it ſelf, noꝛ a Copy of it was ſhewn; fo2 in truth it was loſt. 

But the Court did admit other p2oof of it to be ſufficient; and ſaid, 

It a Recoꝛd be loſt, it may be pꝛoved to a Jury by Teſtimony, as 

the Decree in H. 8 time fo2 Tithe in London is loſt, yet it hath 

been often allowed that there was one. W | 

Secondly, Jt appeared that part of the Land was leaſed fo2 Life, 
and the Recovery with a ſingle Goucher was ſuffered by him in 

Reverſion, and ſo no Tenant to the Præcipe fo2 thoſe Lands: But 

in regard the Poſſeſſion had followed it fo2 ſo long a time, the Court 

ſaid they would pꝛelume a Surrender, as in an Appꝛopziation of 

great Antiquity, there has been pꝛeſumed a Licence tho' none ap- 

peared. X | 

Thirdly, Jt was obje#cd, That the Tenant in Tail which ſuf- 

fered the Kecovery having firſt accepted of a Fine ſur Conuſance de 
droit come ceo, his Eſtate Tail was changed, fo2 he was eſtopped 

during his Life, to ſay that he had any other Eſtate than Fee; then 

he being made Tenant to the Præcipe, the Recovery was not ol the 

Eſtate Tail, and ſo ſhould not bind. But the Court held clearly, 

That the Acceptance of this Fine made no Alteration of his Eſtate. + Jones. 64 


Ik Tenant fo2 Life accepts ſuch 1 * 'tis a Fozkeiture, 9 
| I pe 
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he admits the Reverſion to be in a Stranger, but it does not change 
his Eſtate; ſo where two Jolnt⸗tenants in Fee accept a Fine, which 
is to the Heirs of one of them, pet they continue Joint⸗tenants in 
Fee as they were belore. 5 . 1 
Frourthly, The Mrit ol Right Cloſe did expzeſs the Land to lie 
in luch a Manoꝛ; and a Præcipe that demands Lands ought to 
mentton the Aill in which they lie, fo2 a Præcipe of Land in Paro- 
chia 92 in Manerio is not good. But this Exception was diſalloy, 
ed by the Court, foz Hale fafd the Crit of Right Cloſe is directed 
Balivis Manerii, &c. quod plenum rectum teneant of the Land with: 
in the P2ecin# of the Manoz, and it is not to be- reſembled ta 
another Przcipe. But if a Præcipe be faulty in that Point, un: 
teſs Exception be taken to it in Abatement it cannot be aligned fo; 
rro2 ; but ff it were erroneous, the Recovery would bind until 


" Paſch. Anno 26 Car. II. in B. R. 
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| Note, After Judgment quod computer, tho' it be not the final 
Judgment; yet no motion is to be admitted in Arreſt of Judgment, 


and after ſich Judgment a Scire facias lies againſt the Executoz of 
the Defendant. | | 


| $id. 1512 - Note, In un Adlon o Debt againit the Lefſee he may plead ai 
r Mod. 35- debet, and give the Expulſion in Evidence 


Anonymus. 


2 Lev. 198. {rm Aſſumpſit the Conſiberation appeared to be, That the De- 
2 Keb. 155. J fendant pꝛomiſed to pay a Sum of Boney which he owed: 
This is no good Conlideration though after-a ¶Merdict, unleſs it ap: 
peared, that the Debt was become remedfeſs by the Statute of 
Limitations; but payment ok a Debt without Suit is a good Cor- 
5 Anonymus. 


4 A Juſtice of the Peace bꝛought an Aﬀion of Slander, fo2 that 
[ the Defendant ſaid, He was not worth a Groat, and that he 
was gone to the Dogs. - And upon a motion in Arreſt of Judgment, 
notwithſtanding that it was urged to maintain it, that the Statute 
of H. 6. requires that a Juſtice of Peace ſhall have 40 l. a Pear: 
And therefoze, in regard an Eſtate was neceſſary to his Office, 

that the Aﬀiott would lie; yet the Judgment was ſtayed, fo? ſuch 
Moꝛds will not bear an Action, unleſs the Perſon of whom they are 
ſpoken, lives by buying and ſelling.! 


1 . Anonymus 
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7 T was returned upon Elegit, That the Sheriff had deliver'd me- 
dietatem Terrar' & Tenementorum in extent; and after the Ft- 

Img and Entry of it upon the Recom the Plaintiff moved to quaſh 

it becauſe it was tnſuffictent ; koꝛ the Sheriff ought upon ſuch Exe⸗ 

cution to deliver the Poſſeſſion by Metes and Bound 
Wylde held, That it being entred upon the Recon, there was ng 

avoiding of it but by TUrit of Erroz. But Hale held, That in re- 

gard it appeared by the Recozd to be void; ' it might be quached; 

as if upon an Ejeckment to recover Poſſefſſon, and upon ſuch a Re- 

turn ft appears upon the Evidence that there was m92e than the 1 Roll. 305. 

half of the Land delivered, this ſhall be avoided. So if a Fieri 1 Sid. 91, 

facias be not warranted by the Judgment upon which it is qwarded, 

tho' the Sheriff ſhall be excuſed, yet tis meerly void as to the Par: 


ty, Et adjournatur-. 
Norton verſas Harvey. 


Ahe Cie was, An Executoꝛ being poſſeſſed of a Term, let part Lex. 100. 
1 okit; relerving a Rent and died. And the Queſtion was, 3 Keb. 298, 
hether his Executoꝛ ſhould have the Rent oz the Adminiſtratoꝛ de 427, 463, 
bonis non? i 2 ReKa 
It was argued fo2 the Executoꝛ, That this Rent is meerly due by and Baily, 
the Contra#, and not incident to the Reverſion, and the Admi⸗ 275. 
niſtratoꝛ is in Paramount, it being now as ik the Teſfato2 had di⸗ 
ed inteſtate; and therefoze, befoze the Statute of this King, ſuch 
Adminiftrato2s could not have had a Scire facias upon a Judgment 
obtained by the Executoꝛ; though tn the Cate of Cleve and Vere, 
3 Cro. 450, 457- tis held, That he may have a Liberate where the 
Exerutoz had pꝛoceeded in the Execution gf a Statute, ſo far as an 
Extent, fo there the thing is executed, and not meerly Erecutoꝛy 
a3 a Judgment. Ik a Man that hath a Term in the right of his 
{Uife;lets part of it, reſerving a Rent, the Nike ſurviving ch ul not 
have the Rent : On the other ſide it was laid, That this Cafe die: 
fered from that, becauſe the Reſervation here is by him, that had 
the whole Right executed in hn. | 
Another objection againf the Azton was, That here in the Decla- 
ration, being in Covenant fo2 Non⸗papment of Rent, there is not 
any Demand allenged. But that was anſivered, becauſe-the Co⸗ 
venant was to pay ſuch a Sum fo2 the Rent erp2dy3 but if the Cn 
Condition of a Bond be fo2 perfozmance of Covenants erpꝛeiſed , 
in ſuch a Leaſe, one of which ts for vayment o Rent, in that Tate 1 Roll, 460. 
the Bond will not be fozfcit without a Demand; and of that 
Opinion were the Court, = that the Executoz hond have 
| | 2 the 


Foſtea 262. Curia, In à Szant, Land will extend to Meadow, Paſture, &c, 
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| the Rent, but when recovered, Hale ſaid, it ſhould be Aﬀets in his 
—_ And accodingly — was given fo2 the er 
| Fo ea 275. 


Termino Sanctæ Trinitatis, Anno 26 Car. II. 


In Banco Regis. 


—— 


Silly verſus Silly, | 

3 Keb. 319, [| Oler of 300 Acres of Land, 200 Acres of Paſture, I00 
348. | Acres off Meadow. The Tenant pleaded J2on-tenure. 

| The Jury found him Tenant as to 320 Acres of Land, and as to 

the reſt that he was not Tenant : And the Judgment was, that 

the Demandant ſhould recover Dower out of the 3 20 Acres. 

Etro? was afligned in this Court, That the Uerdit and Judgment 

were fo2 moze Acres of Land than were demanded. But on the 

other ſide it was ſaid, Land was a general Wow, and might in⸗ 

clude Meadow and Paſture. 


but in Pleading it ſignifics Arable only, and here in regard they are 
- diſtinguiſhed in the Count, the Uerdi# and Judgment muſt be re: 
verſed fo? the whole. Tho' Hale ſaid, Antiently ſuch Judgment 
would have been reverſed but fo2 the Surpluſage. Vid. Poſt. 262. 


Batmore . Uxor' verſus Graves. 


2 Lev. 10). Rover fo? 100 Loads of Mood, upon a Special Aerdif the 
2. Eaſe was this, Copyhold Land was ſurrender'd to the Ale 
3XMod. 102. Ok J. S. fo2 Pears, Remainder to the Bꝛother of the Plaintiff's 
120, Wife, who died befoze the Term expired, and ſo was not admitted 
any otherwiſe, than by the admiſſſon of the Tenant fo2 Pears, And 

it was reſolved, 

1 Mod. 102, Firſt, That the admittance of him, that had the Eſtate fo Pears, 
120, was an admittance koꝛ him in the Remainder, 4 Cto. 23. a. 3 Cro. 504. 
Fine ſur Gzant and render to A. fo2 Life, Remainder to B. Execu⸗ 

tion ſued by A. ſerves fo; B. So an Attoznment to Tenant fo? Life 

ſerves fo2 him in Remainder, and this bꝛings no pꝛejudice to the 

Lo2d ; fo2 a Fine is not due until after admittance; and the Lo 

may allels one Fine fo2 the particular Eſtate, and another Fine 

ko the Remainder. But Wylde laid, Me need not pay it until 

his Eſtate comes in Poſſeſſon; after a Surrender the Eſtate re- 

I mains 


— — 
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mains in the Surrenderoꝛ befoze admittance of the Ceſtuy que uſe; 


—— 


pet where Borough Engliſh Land was ſurrendered to the Ale of J. S. R. 98. a. 
and his Heirs, and he died befoze Admittance, it was held, That 1 Mod. 102. 
2 51 


the younger Son ſhould have it. 


Sid. 61. 


Secondly, Jt was reſolved, That the Poſſeſſion of the Tenant "PE 74%: _ 


foꝛ Pears was ſo the JPofſeſon of him in Remainder, as to make a 
* Poſſeſſio Fratris. But then it was moved, That the Converſion was 
laid after the Marriage, and ſo the Feme ought not to have joined 

with her husband in the Action. But the Court held, That in re⸗ 


gard the Trover was laid to be before the Marriage, which was the velr. 163. 
| Jnception of the Cauſe of Action, the TUife might be joined; as if 166. 
one has the Cuſtody of a Woman s Goods, and afterward marries 1 Sid. 172 


her, ſhe may join in Detinue with her Husband ; fo2 in caſe ofBail- 
ment the Pꝛopꝛietoꝛ is to ſome purpoſes in Poſſeſſion, and to ſome 


out of Pofſeſſion. Hale ſafd, In this Caſe the husband might being 


| the Attion alone, oꝛ jointly with his TUife ; and ſo Judgment was 
| given fo2 the Plaintiff. 5 


Anonymus. 


N Debt upon a Bond, the Condition was to ſave the Obligee | 


harmleſs from another Bond, 

The Defendant pleaded, Non damnificatus 2 

The Plaintiff replies, That the Boney was not paid at the day, 
and he devenit onerabilis, and could not attend his Buſineſs fo? fear 
| of an Arreſt. 12 1 . | 
The Dekendant rejoins, That he tendered the Boney at the dap, 
{ abſque hoc, that the Plaintiff devenir onerabilis ; tu which it was 
{ demurred, and the Judgment was given fo2 the Plaintick, fo2 the 


Money not being paid at the Day, the Counter-Bond is foxfeited, vig. Cro 1. 
5 Co. 24. and the Traverſe in this Caſe is naught. 672. 


The Mayor and Commonalty of London verſus Dupeſter, 


N Debt fo2 a Duty, accruing to the City koꝛ Timber impozted, a Lev. 108. 
called Scavage. The Declaration was, That they were and had 3 Keb. 337, 
been a Coꝛpozation time out of mind, and their Cuſtoms were con: 49* 


firmed-by-A# of Parliament, Temps R. 2. &c. 

The Defendant tendered his Law, and Co. Entries 118. was ci- 
ted; where in Debt fo2 an Amerciament in a Court Baron, though 
the impoſing of it was grounded upon a Preſcription, yet Mager 
of Law was admitted, But notwithſtanding, in this Caſe the Court 
over-ruled the TUager of Law; fo2 here the Duty it ſelf is by Joꝛe⸗ 
ſcription,and that confirmed by Af of Parliament: Debt fo? a Duty 
growing by a By-law, if the By-law be authoziſed by Letters Pa⸗ 
tents, no Wager of Law lies: So in Debt fo2 Toll granted by 


Letters Patents, 20H. -. Termino 


1 Mod. 121. 
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Ante 260. 


Poſtea 247. 


i Banco Regis. 


Silly verſus Silly, 


ve Cale was mobed again; ; and the Court ſaid, That tho 
Demandant might have taken Judgment fp2 the 300 gereg 

r Only, habito nulla. reſpectu ta; the reſt, .and releaſed all the 
Damages : But this was not pꝛoper foꝛ an Amendment, the Hi: 
ſtake being in the Uerdi#z but if it could have been amended in 
the Common Bench, the Epurt might here baue made ſuch Amends 
ment. Ante o 


Burfoot ver ſus peal. 


Scire ſacias was bzought againſt the Bail, who pleaded, That 
the Puncipal paid the Debt ante diem impetrationis Breyis, 
Apon which it was demurred. f 
Jones, Solicito?, fo2 the Defendant, ſaid, Though the Bail may 
plead payment, becauſe the Condition of the Recognizance is in 
the Disjuniive, (viz.) fo2 rendering the Body, oꝛ paying: the Mo- 
ney, yet the Pꝛincipal cannot. Alſo it ought to have been pleaded, 
to be paid befoze a Ca pias ad ſatisfaciendum taken out; foꝛ as it is, 
it may be after the Recognizance fozfeited + As if the Death of the 
Pꝛincipal be pleaded, it muſt be alledged to be befoze the Capias ad 


ſatisfaciendum taken out. 


But the Court held it to be well enough: F02 if that. matter be 
material, tis to come on the other ſide, and ex gratia Curiz the 
Bail has time to ſave n bekoze the Return of the ſecond Scire 


facias. 
Aon 


TP an . the Plaintiff declared, That | on the a8thof 8 
Dilcourſing with the Defendant about the Marriage ok his 
Dantes) the Dekendant pꝛomiſes him, That ik he would haſten 
the Marriage, and ſhould have a Son within twelve months then 
nert following, he would give him an Hundꝛed Pounds : And ſets 
koꝛth, That he did marry ſoon after, and had a Son within twelve 
months after the Marriage. 

- Apon non £4 ſſlampſic pleaded, and aUerif fo2 the Plaintif, it 
was moved in Arreſt of Judgment, That the Plaintiſf had not ſet 
fozth, that he had a Son within the time, koz then next — 
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= be referred to the Day of the Diſcourſe, and not to the Mar- * 


t the Cart were of another Dpinion, a and o gave Judgment 
t aintrit. 
ye: ” wm | Crawfoor verſus Dale. 


8 an n Adlon to cows, it was thus: There being a Diſcourſe 
of the Plaintiff's Trade, the Defendant ſatd, He was a cheating 
Knave, and kept a falſe Debt · Book, wich which he cheated the 
Country. + 

After Uerdift fo2 the {Plaintiff it was. moved in Arrett of Judg- 
ment, That to ſay a Tradeſman was a Cheating Knave, tho'there 
were g Colloquium of his Trade, was not acdtionable; fox that 1 Saund. 307. 
might be ſaid; bet auſe he Cold too dear, and ſo cheated in the Pꝛice; 
but to ſap, that he ſold bad Commodities, is actionable; and to ſap, 
| ye — a' falſe Book, will not bear an Aﬀton, fo2 that may be un- 
witting . 

But the Court refolvey, That the Woz2ds laid together were 
axionablez ko Tradeſmens Books are of ee 2 ont fome- 
times given in Evidence. 


Jennings verſus Hunking. 


F an Action fo2 2 ſaying, He was Perjured, the Declaration was 2 Lev. 121. 
laid in Devonſhir 3 Keb. 350, 
The Defendant juſtified, fo2 that the Plaintif made a falſe 37% 565. 

Adavit at Launceſton in Cornwal, and Jfiue was taken upon that, 
and tried at the Aſſizes in Devonſhire, and moved that: _ was a 
Mil trial. 
But it was anſwered, That the Statute of 16 Car. 2. cap. 8. 
helps allMiſ-trials, ſo as the Trial be in the County where the Adi. 
on is bꝛought. And a Caſe was cited in this Court between Croſſe 
and Winron in the 21 Car. 2. where an Action was bought fo? . Ade £5: 
ing, He ſtole Plate from Wadham College in Oxford. The Defe | 
dant juſtiſied, That he did ſteal there. Upon which there was IC 
ſue joined, and tried in London, where the Adion was bꝛought, 
and it was held good. And this Term a Caſe was moved in the 
Common Bench in a TUrit of Covenant againff Wiſe : The Defen- 
dant pleaded a Feoffment of Lands in Oxfordſhire, and the Jfſtte 
was non feoffavit, and afterwards tried in London, where the Atki⸗ 
on was laid; and the Opinion of the Court there was, that the 
late Statute would help it. 
The Court ſaid, Jt was within the CU aꝛds of the ax, but (as 1Saund.246; 
they conceived) not within the Meaning; fo2 they intended only, 249. 
ſo the Trial was in the County where the Iſſue did ariſe. . But in 
VEE of we Reſolutions befoze, they would not ſtay Judgment. 


Anonymus. 
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1 Sd. 14. 


3 Keb. 352. 
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T 32 an Attion upon the Caſe the Plaintiff ſets fozth, That the 
Dekendant malitioſe crimen Feloniz ci impoſuit, and not men- 
tioned any Felony in particular; and yet held to be well enough, 


Anonymus. 


A Reſpaſs with a Continuando, which was alledged foz ſomc 
time after the Term wherein the Action was bought, and 
Damages given to 101. | a 5 
It was moved in Arreſt of Judgment, That koꝛ part ot᷑ the Tref: 
paſs it appears by the Plaintiff's own ſhewing, That the Aﬀfon was 

zought bekoꝛe the Plaintiff had Cauſe of Adion; and tt was ſaid, 
Chat if the Bill were filed at the end of the Term, and the Tre: 
pals reached to ſome time within the Term, the Filing ſhould not 
relate ſo as to make it Jnſufficient : But here it was carried to the 
3d of July, which the Court muſt ſee is out of the Term, becauſe 
they take Cognizance of the beginning and end of every Term. 


Anonymus. 


IF an Audita Querela be bꝛought betoꝛe the Execution of a Judq: 
ment quia timet, and it goes fo2 the Defendant, he ſhall execute 
his Pꝛincipal Judgment: But if it be bꝛought after the Party is 
in Execution, and he be bailed out, then the Judgment being onte 
executed, there can be no after Reſozt to that, but the Dekendant 
chall pꝛoceed upon the Recoꝛd of the Audita Querela. 


Fawkener verſus Annis, 


T pe Puivilege of the Chancery was pleaded by way of Pu 
ſcription, and upon a Demurrer it was held naught. | 
1 Fil, Becaule it was not concluded, & hoc paratus eſt verifica- 
re: An | ; | 
* 8 No place alledged; fo2 they are Matters of Fai, and 
triable. | " Pſy 


Anonymus. 


Þ? an Aton upon the Caſe the Plaintiff declared, That th: 
Defendants (the Tenants and Occupiers of ſuch a parcel s: 


Land adjotning to the Plaintiff' 8) have time out of mind mat! 


tained ſuch a Fence ; and that from the 23d of April to the 25h 
of May, & Poſtea, the Fence lay open, and that una Equa of the 
Plaintiff's went thzough the Gap, and fell into a Ditch the ＋ 
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ok May, & ſubmerſa fuit. Upon Not Suilty pleaded, and found 
foꝛ the Plaintiff, Holt moved in Arreſt of Judgment; 
Firſf, Tbat the Pꝛeſcription is laid tn Occupiers, and not ſheun 
their 2 and that hath been adjudged naught in the x Cro. 445. 
and the 2 Cro. 665, - 
Curia. Tis true, there have been Opintons both ways; but 'tis 
good thus laid; fo? the P laint ff is a Stranger and pzeſumed ignozant , 
: the Eſfate: But otherwiſe it is if the Defendant had pꝛelcribed. 
Secondly, Jt was objefted, That the Cauſe of Acton is laid af: 
ter the 25th of May, and (fo2 ought appears) the Fence might be 
good at that time, tho''t:s ſaid to be open till the 25th of May & 
_ Sed non allocatur - Fo, 
Tis after Ucrdif, 
5X 'Tis laid expꝛeſly, that the Beaſt was loft in defectu fenſura- 
rim, and lo cannot be intended but that it was down at the time. 


Anonymus. 


N Indidtment of Foꝛcible Entry upon the 8 H. 6. being removed 
hither by Certiorari a Reſtitution was pzayed: But to ſfop 
; tat. it was laid, That the Indickment was traverſed; and a Plea, 
that the Party ad had thꝛee years quiet poſſeſtion, accopding to 
the 31ſt of Eliz. and though Dyer 122 ts, That tis in the Ollcre- 


Poſtea 274 
275. 


tion ok the Court to grant Neſtitution even after a Traverſe put ym. 85. 


in; yet now ſince the Statute of Eliz: where ſuch Plea is tendzed, 
the Court cannot grant a'Reſiitution, tho' they would in this Caſe, 
if by Law they might; fo2 the Party that made this Entry-had-loſf 
the Land juſt'befo2e by Cerdit in an Enn and by this means 
the Effet of it ſhould be diſappointed. 

Note, The Jnditment wanted Vi & armis; for it was pacifice 

intravit & line Judicio diſſeiſivit. & a poſſeſſione expulit & amovit. 
But on the other ſide it was ſaid, 

Firſt, That the Entry being pacifice, it was not the courſe to lay 
it Vi & armis. 

Secondly, That 37 U. 8. . ſupplied the detect of Vi & armis 
in an Indidment: But as to the latter the Court were of Opinion, 
That the Stature ſupplied only the lack of the wozds gladiis, baculis 
& cultellis, as are mentioned in the Statute, Vid. the Statute, 


Anonymus. 


Sult for a Penſion map be in the Ecclefi aftical Court, tho' ! Lev. 128. 
by Prcicription ; but if it be denied to be time out of mind, Aue 3, 120. 


then a Prohibition is to go, ſo that the Pꝛelcription may be tried 1 
at Law, ag a Modus decimandi, mutatis mutandis. 335. 


Bm 7 = 


od. 218. 
tea 274, 


— 
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Kelhe. 114. It was lam by the Court, That two might join in @ Þ1obivition 
want bs rations upon the Attachment. 1 2 2 5 


129. 


— — — . 1 2 
Wh TORT * 


Termino S. Hillarii Anno 26 = Car. II. 
In Banco Regis. 


Anonymus. 
2 Lev. 120. N Errox, the TUrit was Teſte the zoth of November aft, and 
3 Keb. 416. 1 retoꝛnable in Parliament the 1th of April next, the Day 
to which the Parliament was pꝛoꝛogued. The Defendants 
- Cotinſel deſired the Rule of the Court fox the taking out of Executi⸗ 
on, ſuppoſing this TUrit of Erro2 was no Superſedeas: And alledg- 
ed, that the late Rule made in the Houſe of to20s did not er⸗ 
tend to their Caſe; fo2 that was, That all Cauſes there depend 
ing ſhould not be difcontinued by the fntervening of a P2ownati- 
on; but this Caſe will not be there depending bekoꝛe the Return 
of the TUrit. In 3 H. 7. 19. the Court of Ring's Bench would not 
allow a CUrit of Erro2 into the Parliament untii ſome Erro2 was 
ſhewn to them in the Recond. leſt it ſhould be brought on purpole 
to delay Execution. In Bulſtrode's Repozts a TUrtt of Erro; re- 
furnable the ſecond Return of the Term was held to be no Super- 
ſedeas, becauſe ft ſeemed an affecked delay that it was not made 
returnable the firff Return. i 
Raym. 5. Hale. It has been taken, that a Moozogation determined a 
Caule depending in Parliament by a Tritt of Error; but the Los | 
have lately declared otherwiſe : But that comes not to this Cale, 
the TUrit not being returned. A TUrit of Erroz returnable 
ad proximum Parliamentum is not good; but otherwiſe if they 
are ſummoned oz pꝛoꝛogued to a Day certain. If the Oay of 
the Sefffon had been a Pear hence, it would be hard that a (Urit 


Ante 31, os Etro ſhould ſtay Execution; and the fame Reaſon where the 


100. 


+ whole Term intervenes. A Trit of Erro2 did bear Teſte 10 Nov. 
and was returnable 1 Nov. proxime futur'; and the Recozd was 
lent into the Exchequer⸗Chamber and a Mittimus endozſed upon 
1 Mod. 106. the Roll here: And ft was reſolved, That Execution might be taten 
lit beeaule of the long Return,  . - - . 
/ Secondly, That tho there were a Mittimus upon the Rol!, pet 
the Recozd remained here until the Return of the TUrit to all pur: 


oſes. 
1 8 
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"And the Opinion of the Court was, That the Writ of Etro? Ante 31. 
was no Superſedeas: But they would make no Rule in it, becauſe 
they ſaid it was not judicially befoze them; but the Party might 
take out Execution ik he thought fit: And then ik the other 
Side moved * a O's "ou 2 * reſolve. the 
Point. ? i | "x"; 


Note, Hale ſaid in an Atfumplic fo Money upon the Sale of > Cro. 22. 

Goods, That upon non Aſſumpſit the Defendant might give in Evi⸗ 
dence an Eviitton of the Goods to mitigate the Damages, as in 
all Aſſumpſits ; tho upon certain Contracts the Jury may give leſs 
Damages than the Debt amounts to, as he ſaid was done in 
a Caſe where a man p2omiſed to give a Straw foꝛ every Natl in 
every Hozſe's Shoe, doubling every time; and they gave in Damage 
but to the Ualue of the Hozſe, tho (as the I was E 4 
would have come to above 10 J. 


io 


Lomax verſus Armorer. 


gave of . Erroz was bꝛought to reverſe a Tudgment in Dow: 2 Lev. 98. 
er given in the Court of Newcaſtle. Raym. 233. 
Che Err o aligned was; becauſe the Pꝛoceeding uns by Plaint, 3 5 277, 
and no Special Cuſtom certified to maintain it: As in Loddon 32% #27 
and Oxford they have Aſſizes of Freſh Fozce by Plaint. 

The Court held it to be erroneous koz this Cauſe. but would 


not determine, whether it might not be 188 upon a — Cul . 
tom: FN 793. Pl, 11. 8 


Anonymus. 


Ain was granted to the Archdeacon of Norwich, to 3 Keb. 277, 
ſwear a Churchwarden upon ſurmize of a Cuſtom, That 326, 4**- 
the Pariſhioners are to chooſe the Churchwardens; and that the | 
Archdeacon refuled him, notwithſtanding that he was clefey ac- 
coming to the Cuſtom. 

The Archdeacon return'd;” that von fibi conſtat that there is 
any ſuch Cuſtom (which Foꝛm is not allowable; fo2-it ought to be 
poſitive, whereupon an Action might be grounded) and that by the 
Canon the Parſon is to chooſe one, &c. 

The Court ſaid, That Cuſtom would pzevail againſt the Canon, 
and a Churchwarden is a Lay-Dfficer, and his Power enlarged by 
ſundꝛy Ads of Parliament, and that it has been reſolved, That he 
may execute his Dffice before he. is:ſwozn, tho' it is convenient 
- he. Gould be ſwozn; and ik the {Plaintiff here were [won by a 

Pandate from this Court, they aduiled him £0 take heed of diſtutb 
ng — Noy Rep. 139. 

Dm 3 Anonymus 
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Paſch. — 27 = II. in B. R. 
longus 


A Aſſampli was Mougbt again an Executoz; fo that the 
Teſtatoꝛ being indebted to the Platntiff, he did ad requiſitic- 
nem of the Defendant come to Accompt with him, upon which there 


appeared to be fo much due to the Plaintiff, which he p2omiſed to 


Pay. 
After Qerdiz the Judgment was de bonis proper and ft was 
moved that it ought ta habe been de bonis teſtatoris : Fo? the gr: 
compting with him is little moze than telling him what is due, and 
this might make an Execato? afrafy of Rerkoning with any of hig 
Teſlatoz's Crevitow. 

The Court ſav, That the Accompting upon the Defendant's 
Requeſt, (which was moze than the Plaintiff was bound to have 
done) was a Conſideration, and after a Uerdif they mut intend 
an expꝛels Pꝛomiſe. 

But Hale ſaid, That if upon the. Evidente it had appeared that 
there was no Jatention to alter the Nature of the Debt, (as in 


_ Cale, an Erecuto? ſhould ſay, Stay a while until tire Teſtator's E(- 
rate was come in, and I will pay you, ) he ſhould direft the Jury to 


find againſt the Plaintiff that would in (uch cafe pho an * 


mas _ Bight. abby pipe 28 
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FT Ote, In am Indebitar Aﬀtumg oſit a man wclattes in 1105 
fideration, that one (to whom in the Pꝛomile was made) mould 
marry his Kinſwoman,. be would give her 100 l. It [nd 

adjudged that un Indebitatus will, not lie; fo2 us, not LL hag 


II 5 ,, 
"Beſt verſus Yates. | "Iz 


12 an Atkion upon the Cafe the Plaintiff dettared, That the 
Dekendant being a Tapv2, he retained him to make him a 
Coat well and-artificially, aid that the Ocfendant matirionfy in- 
tending tu abuſe and damilifie! the Pfaintiff made it ram inepre, | 
negligenter & fnartificialitey;-that it became of no value 9 uſe to | 
him, to his damage 201: To this Declaration the Oekendant de⸗ 


1 _— Firſt, 
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Firſt, Foz that he faps he retained him, and does not ſhew that be 


delivered him any Mattriais, ſo that the Aion might lie fo2 ſpoil- 
ing of them; but this amounts to no moze than that he beſpoke 
a Garment, which when it was made he did not like, and lo might 
have refuſed it, therefoze there does not appear to be any damage. 
Vid. The pꝛecedent in Aſton's Entries fol. 12. | | 

- Secondly, Pe does not ſhew wherein he had ſpoiled the Coat, 
92 what defeft there was in it, and this onght to have been cer⸗ 
tainly ſet kozth. And of this Opinion were the Court, and Judg⸗ 


o 


ment was given quod qaerens nil capiat per billam. 
N = : James verſus Peirce. 
TN an Afton vf Debt fox an Efcape, upon Nil debet, a Spetial 


ZE IGBerdte ies found to this effect, (viz.) That thePlaintiffrecoverey 
| 7001. Debt againft J. S. who was thereupon committed in Execu⸗ 
tion to the Fleet, and afterwards the Warden permitted him to 
make a dokuntary Eſcape, after which he returned again to the 
Fleet, und the Defendant was made Marden in the place of the 
other, and J. S. deing then in the Fleet, was turned over with the 
other Pulonerg, and afterwards ſuffered to eſcape. So that the 
queſtion was, Whether he were ſo in Executton upon his return, 
as the Efcape in the now Warder's'time ſhould intitle the Plain. 
tiff to the Aion? It was paincipally infifted on againſt the Acklon, 
that there being once an Eſcape, the Party coutd not be in Exe- 


tutton agarn without new P2oceſs, 

"Hale (aft fozmerly it was held, even in the Caſe of a Permil⸗ 
fide Eſcape, that if the Party were taken again, he mipht dil⸗ 
charge himſelf by Audita Querela, 'and that he might not be re⸗ 
taken unleſs in caſe of a voluntary Eſcape ; but there the remedy 
was only againſt the Gaoler. But afterwards it was held, that 
Debt would fie againſt the Party who eſcaped, becauſe the Duty 
hep did not plat was diſcharged by the Eſcape : But they held it 


wy u good o a Scire facias. But afterwards, 9 Car. between 


* 
Ante 4. ; 
8 453» 


2 Lev. 132. 


1 Roll. Abr. | 


ts and Trevilian, the Opinion of the whole Court . N-5- 


Ante 


Low Robe 
wh, Tha a Scire facias quare Executionem habere non debet mould 2 Mod. 136 
? ügaintt one that had made a voluntary Eſcape ; and there is Ch. JuR. 


to reaſon, but that he may as well be taken by the Party again 1 — 


without a Scire facias, fo2 the Party has an inkereſt in the Body 
of the pledge, until his Debt is ſatisfied; Cho if the Puſoner 
ſhould bring Treſpaſs againſt a -Gaoler, that vetained him after 
a voluntary Eſcape, he could not defend it; the miſchtef would be 
| frceeding great if the Sheriff, &c. might at his pleaſure put the 
Plaintiff to an Aion only againſt himſelf, Fo? this laſt Uacation, 
the Warden of the Fleet turned as many Puſoners at large, as 
their Debts came to 80000 l. and ran away himſelf; And fo 1 

ä | DJ 
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Hob. 202. Opinion ok the whole Court (abſente Twiſden) Judgment wag 


given fo2 the, Plaintiff, Vid. Hob. The Sheriff of. Ellex s Calt 
which was dented to be Law... 
A Thomas Littleton's. Caſe. . 


3 Ebt was bzought againſt him, by one that entituled himſel 
Ib amgnment of Commiſſioners of Bankrupts. Upon the 


Evidence it appeared, That he. with two others had covenant. 
ed with the King, to p20vide Uiguals fo2 the Seamen that ſerved 


in the late Dutch CUar at 8 d. per Man; and after this they made a 


bargain with the Purſcrs of the Ships, to pꝛobide fo2 fuch as ſerved 


in their Ships, at other Rates agreed upon between them, The 
Uiuallcrs afterwards falling into the King's diſpleaſure, and 


being thereupon; removed from-their Employment, and having 


15 great Sum of Money due from the King to them 


on the Con: 


ttad afozeſaid, refuſed to pay the Purſers, ſuppoſing (notwitttand. 


King's Accompt) until ſuch time as their Accompts with the King 


Board, 


ing their Contra#) that they were no Debtoꝛs, 2 with upon the 
were allowed ; and ſo, was ſaid, was the ulage of the Navy 


whereupon a Commiſſion of Bankrupt iſſued fozth. But the Court, 
(viz.) Hale, Rainsford and:Wylde, were clear ot 1 That this 


Employment in buying up Stozes fo2 Micküalling the Fleet did not 
make the Uiquallers, Traders, noꝛ was it buying and ſelling with: 
fn the-Statute of Bankrupts. And Hale laid, that every.-Purveyo: 
might as well be made a Trader, oꝛ Schoolmaſter that keeps Boar: 
ders in his Þouſe ; and tho it were ſhewn, to enfozce. the matter 
that where there was a Redundancy of Pꝛobiſions, they. uſed to 
vickual Merchuntmen; but in regard it was oziginally deſigned fo2 


the uſe of: the Mavy, in purſuance of their Contract with the King, 


they might well dilpoſe of the Surplus to any other uſe: And then 
it was ſhewn, that they vickualled the French Fleet alfo, and that 
was moze than was contained in their firſt Agreement with the 
King; but that being pꝛoved to be done by the King's expꝛels D2der 


(tho that Oꝛder was not pꝛoduced.) the Court held, That it was not 


ö ſufficient Evidence to pꝛove them Traders. But Hale ſaid that they 


having made a Contract with the King to pzovide fo2.the Fleet at 
ſo much a Head, the King was not chargeable to thoſe with whom 


they contrafted ; and therefoze that Contract with the Purſers of 
the Ships would make them Debtozs to them. But upon the other 


matter, they direted the Jury to find fo2 the Defendant, 


* 


* 


. Termmo 


— — 


' 


Terwino Sancte Trinitatis Ango 2 7 Car. IL 


In Banco Regis. | 


Motteram verfix Jolly. 


N Debt upon a Bond conditioned to perfozn Covenants in 3 Keb. 477, 
I an Indenture; one of which was, That the Defendant cove- . 
nanted with the Plaintiff, that the Plaintiff ſhould ele 20 of the wm 
beſt Trees out of his Wood, to be taken within 11 pears; Jud 
the bꝛeach was aſſigned, that the Defendant had eut Trees w thin 
| the time; upon which it was demurred, and relied upon Sir 
© Thomas Palmer's Caſes, 5 Co. where Sir I. P. ſold 2000 Co.ds of 
* (Wood, to be taken at the Eledion of-the Uendee. And there it is 
ſaid, Ik the Cendo2 cuts the (Yood befoze the Uenvee hath eleded, 
W cannot meddle with that which is cut, but myſt ſuppip 
bargain aut ot the reſidue: But here the Court were of Opi- 
man fo2 the Plaintiff, foꝛ by the Covenant he hath 11 years time 
to eleck, and by cutting any Trecs in the mean time, the Lati- 
fude of his Election is abzidged. And Hale ſald, foz the caſe in 
5 Co. there ik the Gzantee can have the number of his Coꝛds of 
(Good, he hath the effeck of his Gzant ; But Trees differ in value 
ere * each other. 


1 7 2 


Boleon eue . 


15 Debt egainſt an Executoꝛ fo2 Rent Arrear in his own time, in 3 keb. 189, 
the de bet & detinet. 446. 

The Defendant pleads, That the Rent is moze worth than the 
Land and that he tendzed a Surrender bekoze the time fo2-which 

the Kent is demanded; and that the Plaintiff refuſed to accept 
the Surrznder, and that he hay fully adminiſtred, and fo demands 
Judgment of the ad on. 
.The Plaintiff replies, That there was Rent Arrear to him, and 
that therekoze he was not bound to accept of the Surrender, and 
ta this the Dekendant demurrs. The Court. ſaid, I 1 Sid. 266. 
Firf, That an Executoz that does intermeddle cannot wave @ 2 Ven. 209. 
Leaſe, 02 anp,athcr part of the Teſhatazs Ettate, for he cannot af- 1 
ſure the Executoahip foz part, and refuſe fo2 rt. _—_— - 
Secondly, That in caſe the Land be not moze worth than the 
Kent, it is a good Plea to an Action of Debt in the deber & de- 
tinet, fo2 he is to be charged in the detinet only; tho' where fax 
Rent is of lels value, he may be dane in the » 
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_ _ is accrued in his own time, accozding to Hargraveg 
Ta, To. . ono ft Shoe fone nf ih 
' Thirdly, The doubt here is, That the Defendant having wabed 
the material part of his Plea. (viz.) That the Rent exceeded the 
value of the Land, and relied upon his tender of a Surrender, 
which is nothing to the-purpoſe, whether Judgment can be here fg) 
him, and that otherwiſe his Plea is double? But becauſe the P!ajn, 
_ tiff Hath not demurred to that, but anlwered only to one part of it, 
the Defendant might well demurr upon the Replication, becauſe it 
does not anſwer-ajl contained in the Plea, fo2 unleſs the Party de⸗ 
mtirrs fo2 doubleneſs he is bound to anfwer all the matters alledge, 
Et adjournatur. But being this Term moved again, Judgment wag 
given fo? the Plaintitf, becauſe the Defendant relinquiſhed the mate 
rial part ok his Bar, and offered matter meerly krivolous. 
Cartwright verſus Pinkney. | 
Raym. 22. T Enant fo: years ſurrenders to the Leſſor, reſerving a Rent; 
2 Lev. se. 1. the queſtion was, Whether it was # gocd Nelet vation: gd 
2 Mod. 174. held, That it was upon the Fee oh that Dex lay after the 
7 firſf day was incurred wherein it was referved to be paid, koz it was 


Ante 242 


242. in the nature of'# Rent, and not of a Sum in S)ols. Ante, Wil 


1 
4 ww 


3 Keb. 131, fton any Pilkney. z 42. : 1 
137, 466, 21 8 = * 1 Hie 121 81 0 
488. 


an din 3 
„ Aftonymus: © Hae! 

Poſtea 329, IN Treſpaſs fo2 Fiſhing in his ſeveral Fiſhery & piſces cepit, 

After a Uerdi# fo2 the Plaintiff, it was moved in Arreſt of 

Judgment, That the Plaintiff ought to have aliedged what kind of 

„ > Fiſh9s and the number of them as in Playter's Caſe, 5 Co. ts, But 

-  fo2 that it was ſaid on the other ſide, That at that time they were 

mdx*ffri# in the certainty ok pleading than ſince, fo2 now an in. 

debitaf Aſſumpfit foy Wozk'vone, oz Sdods ſold, is allowed with: 

out farther certainty.” And that however the Oxford Ac, 15 Car. 2. 

here helped it; fo2 tho' this be none ok the defegs there enume⸗ 

rated; yet the words ok the ac being, That Judgment ſhall not 

be arfefted for any otherexception that doth not alter the nature 

of the Ackion, Of Tritt of theilſſue, ſhall extend to this Cale. But 

+2- 772 1 the Court were or Opinion, that none ok the Aits: han aided this 

Cafe, in regard, that there was nor ſo much as the number of the 

„ Jiches oxpꝛeſſed; as if a Pan could being Treſpaſs'fo! taking of his 

=, Beaſts, and ndt'fay what, But Hale ſad, Crober fo; a Ship com 

velis Had been allowed, beeavuſe all made but one aggregate Body, 

boththe Ship und Sails. But Trover pro velrs'woutd not be good. 

Vid. 2 Cro. 43 5. Treſpaſs qui re clauſum fregit & Spinas cepit, all 

$ Cro: 553:-Child and - Greerthill's Caſſ e. 1 

: 04 3 5 I 


— 
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| Dr. Webb werſas Batchelour, & ab'. 


N Treſpaſs fo2 taking ſo many Cows ; upon Mot Guilty a Spe- Song 476, 
] cial Aer dick was found; px il 129. 
That an Act of this King fo2 repatring ot the Þigh-ways appoints, 

that ſuch perſons as keep Carts and Hoꝛſes, &c: ſhould ſend them at 

* certain times to aflit in the repairing of the Ways, not having a 

reaſonable ercuſe, and that warning was given to the Pariſhioners 

of the Pariſh whereof the Plaintiff was Parſon, to lend in their 

Carts; and that the Plaintiff omitting to do it; a Juſtice of Peace 

made a Tarrant to the Dekendant, to diſlrain him accoꝛding to the 

authoꝛity given by the Ac, &c. Jt was alledged fo2 the Plaintiff, 

Firſf, That Clergymen were not obliged by this At; fo2 Eccleſi- 7 
aſtical Perſons have always had Immunities from ſuch charges, as“ 1 FS, 2. nun 
Pontage, Murage, &c. and ſhall not be compꝛehended in the generale 77 - 
wod, PPorithioners, | f | 
Secondly, That in regard the Ac allows an Excuſe, the Juſtice 
of the Peace ought to have cauſed the Plaintiff ta have appeared be- 
foꝛe him, to have ſeen whether he had an Excule bekoꝛe he could have 
made his Warrant; and tho' the Officer that executes the ]zoceſs 
of a Court of Reco2d be indemnified, where the pꝛoceeding es erro⸗ 
neous; pet tis not fo where the Pꝛoceeding is not of Recozd, as 
the 10 Co. in the caſe of the Marſhalley. 3 Cro. 394. Nichols ver- 
/as Walker and Carter, There a Marrant was made by a Juſtice 
of the Peace to diſlrain fo2 a Þoo2s Rate: Treſpaſs was main- 
tained againſt the Officer that executed the TUarrant, becauſe the 
Plaintiff was not chargeable as an Inhabit ant of the Pariſh, ko; 
whoſe Poo? the Rate was made. on 

Curia contra. 1. The Clergy are liable to all publick charges im- 
poſed by Ack of Parliament; and that hath been reſolved, as Hale 
lald, upon debate befoze all the Judges. 2. The Dfficer that executes 
the (Warrant (tho' unduly made fo? the cauſe a'ledged) is not an- 
ſwerable, toꝛ he is not to judge, but to execute the matter, it being 
within the Jurfsdifton of the Juſtice of the Peace: and tis not like 
the Caſe in the 3 Cro. fo? there the Churchwardens and Dverlſeers 
of one Pariſh diſtrained in another Pariſh, which was out of the li⸗ 
mits of their Authority; but in 14H. 8.16. where a Juſtice of the Peace 
made a Tarrant to arreſt a Man fo2 Felony, (which in thoſe times 
was held beyond his power, tho' otherwiſe ſince, unleſs there had 
been ſome Indikment of Recozd) pet tis there held, that the Offf- 
cer that executes ſuch TUarrant is not puniſhable. TUherefoze Judg- 
ment was given here fo2 the Defendants, 


An Termino 


% 
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Anonymus. 


| Judgment was removed by Erro? into this Court, and affiry; 

f ed, the Capias that is awarded thereupon muft mention it, 

and not be general as upon a Judgment oziginallp in this 

Court; and ik ſuch a Writ iſſues out, the Court will upon mot: 

on grant a Superſedeas, and there needs no TUrit of Erroz in Ad- 
dicatione Executionis, tho it was taken out in a fozmer Term, 


Anonymus. 


Jbel was (by the Churchwardens of, 8c.) in the Eccleſiaſtical 

Court foz x 1. r0s. 8d. upon a Cuſtom fo? payment of ſo much, 

fo2 being buried in the Body of the Church; and a Prohibition was 

p2ayed, ſuggeſting that there was no ſuch Cuſtom. The Court held 

ſuch a Cuſtom muſt be good, becauſe the Pariſh is tobe at the charge 

1 Sid. 283. tO make up the Church Flooz; but if the Cuſtom be denied, it muſt 
x Mod. 167, be tried at Lam: And therefo2e inclined, that a P2ohibition was to 
= 120. 393 tho it was objefed, that this duty belongs p2operly to the Eccle. 
265. 3-22, faſtical Court, and no remedy fo? it elſewhere ; fo2 ſo is the Caſe ofa 
2 Vent. 239. modus decimandi, which may be demanded in the Spiritual Court; 
1 but if the Cuſtom be denied, there ſhall be a Pꝛohibition; and ſo the 
; Mcd Ze Caſe of a Yoztuary, ſince the Statute of H. 8. And it afterwards 
being moved again, Hale Chief Juſtice being pꝛeſent, the Pꝛohibi⸗ 

tion was granted. TUhtch, Hale ſaid, was ſometimes granted pro 

defectu Juriſdicionis, and ſometimes pro defectu Triationis, as in 

this caſe and others, where the ground of the Suit is Pzeſcription, 

fo2 in their Law they have ſometimes allowed Pꝛelcriptions of 20 

years, ſometimes of 40 years, but we admit none but what are de 


temps dont, &c. Ante 265. | 
St. John verſus Moody. 


rota 325 IN an Aion upon the Cale, the Plaintif declared, That he was 


3 Keb. 528, 1 poſſeſſed of a Mood, and that he had a way leading from ſuch a 
* place to the ſaid Mood, and that the Defendant had obſtrufed it. 


Saunders 
and Wil- 


liams, 1 5 
I 


* 


—— — — EC * 
— 
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Gd 


- Upon not Guilty it was found fo2 the Plaintiſf, and moved in 
Arreſt of Judgment, That the JÞlaintiff had not ſet fo2th his Title to 
the May, whether by Pꝛelcription oꝛ otherwiſe ; and this ought to 
be, that the Defendant might be aſcertained what to make defence 
unto: Alſo tis pꝛoper to the nature of an Afton upon the Caſe, 
to ſet foꝛth the Caſe at large. 1 


Curia contra. The Aion here is grounded upon the Poſſeſſion ; Ante 264, 


indeed, if Treſpaſs were bzought by the Owner of the Soil in a juſtt- 
fication fo2 a way, tis neceſſary to expzeſs by what right tis claim- 


265. 
Poſtea 319. 
2 Vent. 138, 


cd; but this (koꝛ ought appears) may be againſt a Stranger. In 139, 185, 
an AM32 fo2 a Rent againſt the Terre-tenant, he may demand Judg: 288, 292. 


ment, whether he ought to anſwer befoze Title made? otherwiſe, 
of an Aſſize bꝛought againſt the Pernoꝛ of a Man's Rent. TUhcre 
tis pleaded, that the Party ought to keep the Fence, it ſufficeth to 
ſap eccupatores reparare conſueyerunt; fo2 in truth, the greateſt 
part of the Encloſures in England have been within time of Me⸗ 
mow, The Writ ot Curia claudenda, is only quod debet & ſolet; 


tis true, befoze 7 Jacobi, the uſage has been in Actions of this na- Poſtca 319. 


575. Sands and Trefulis's Cafe, and 325. Symonds and Seabourn, 
GWhcreupon Judgment was given fo2 the Plaintitf. | 
Note, This Caſe was afterwards affirmea upon a Tarit of Er- 
ro in the Exchequer: Chamber. e | 


Drue werſus Baily. 


ture to pzeſcribe, but not ſince. Vid. 2 Cro. 43, 123. 3 Cro. 499 & 2 Veat.186, 


T DE Caſe was, an Executo2 had a Term, and let part of ft, 2 Lev. 105. 
reſerving a Rent, and made his Executoꝛ and died. The Ante 259. 


queſtion was, Whether the Erecuto? ſhould have the Kent 02 the 
Idmaifiratox de bonis non? And it was held, that the Executo2 


2 


Bell verſus Thatcher. 


[12 Etro? upon a Judgment given in the Cottrtof Common-]Ileas, 
where the Platntiff in an Action upon the Cale declared, That he 
had been retained by the Ander⸗Poſtmaſter, to carry about Poſt Let- 


ters, of which he made a p2ofit, and had behaved himſelk honcſtly in 


thut Employment. And that the Oekendant to defame him ſaid, He 
had broken up Letters, and taken out Bills of Exchange, which 
bought him to ſuch diſcredit, that he loft the laid Employment. And 
Judgment was given fo? the Plaintiff, and Erro2 aſſigned upon the 
matter, fo2 that the wozds do not impo2t, but that he might beak 
open the Letters, by the dir edion of thoſe to wham they were di⸗ 
rected; neither da they expꝛels that they were Poſt Letters; and the 
innuendo will not help it, unleſs ns had been ſuch a ſignification 

| + in 


3 Keb. 298, 


&c 


5 . 
Norton and 
Harvey, 


8:4 
ö 
r 

6 


——. 


276 


Mich. Anno 27 Car. II. in B. R. 


2 Lev. 150. 
3 Ke". 546. 


2 Lev, 142. 
3 Keb. — 
505, 518, 
541, 557. 


in the wows. Neither is it ſuch an Employment that an Action 
ſhould lie fo2 Scandaliz ing. Alſo the Platntiff does not declare, That 
he was retained fo2 a year, and ſeems to be little moze than z 
Common Pozter. And fo? theſe reaſons, by the Opinion of the 
Court the Judgment was reverſed ; and (Hale) pꝛincipally from the 
quality of the Employment; fo2 he faid a Yan ſhould not ſpeak 
diſparagingly of a Man's Cook oꝛ Sꝛoom, but an Action would be 
bꝛought if ſuch Aﬀious as thele ſhould be maintained. | 


Anonymus. 


N an Atidn fo2 wows, the caſe was, That the Defendant ſpeak 
ing to the Plaintiff, ſaid thus, I know my ſelf and I know you, 
I never buggered a Mare; And the Dpinion of the Court was, that 
the wowds were affonable, o2 elſe there might be fly ways to defame 


any Man and evade an Action. 
Hodgkins verſus Robſon and Thornborow. 


N Debt fo Rent; . 
The Defendants pleaded in Bar to the Action, That the Plain 


tiff had entred in a Back-yard, part of the Land demiſed, by Fozte 
and Arms, & c. | N | 

The Plaintiff replied, That he ought not to be fo2ecloſed of his 
Action, fo2 that the Defendant had let that Back-yard to J. S. fo2 a 
leſſer Term, reſerving no Rent; and that J. S. cntred, and after 
1 unto the Plaintiff, &c. which is the ſame Entry in the 

ar. : , h 
The Defendants rejoin, That J. S. did not enter, to which it 
was demurred: And aftcr it was ſeveral times ſpoken to at the 
Par, Judgment was given this Term by the whole Court fo2 the 
Plaintiff, (viz.) Hale Chief Juſtice, Twiſden, Rainsford, and 
Wylde. And | 5 

Firſt, They all held, That as the Pleading was in this caſe, there 
could be no Appozttonment of the Rent, fo2 when there ig to be an 


Appoꝛtionment, either the Jury ſhall do it upon nil debet plecded, 


Q2 the Defendant may in his pleading ſet foꝛth the value ot the 


Land, and to what the Appoztionment ſhalt be. Hale ſaid, It the 
Leſſee redemiſe part to the Leſſo2 reſerving a Rent, there ſhaii be no 
Appoztionment; fo2 the Parties, by the Reſervation, have aſcertain: 
ed what Rent ſhall be allowed foz that part; but where there is no 
Rent reſerved upon the Redemiſe, there ſhall be an Appoꝛttonment; 
but if part be aligned by the Leſſee to a Stranger, who aſſigns it to 
the Lefſo2, and the Leſſee had reſerved no Rent, in that caſe there 
all be no Appoꝛtionment; fo2 the Leſſoꝛ comes under the venefit of 


the Stranger's Contract. And Hale reſembled it to the Caſe of _ 
| | WM 


ͤ— — 
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and Tenant by an entire Service; if ſuch Tenant aliens part, the | a 
Service is multiplied; and after it be conveyed to the Lozd, the en- 
tire Service ſtill remains upon the Tenant that holds the reſidue, A 
Rent upon a Leaſe is not within the Statute of Quia emptores ter- 
rarum; yet in many Caſes there ſhall be an Appozttonment at Com- 
mon Law. If the Leſſo2 enters into part by Wrong, this ſhall ſul⸗ 
pend the whole Rent; fo? in ſuch caſe he ſhall not ſo appoztion his 
own [Urong, as to enfo2ce the Leſſee to pay any thing fo2 the reſt- 
due. Dtherwiſe of a Rightful Entry into part, as in the Caſe at 
Bar. 'Tis true, in Aſcough's Cale in the 9 Co. tis ſaid, a Rent 
© cannot be ſuſpended in part, and in eſſe fo2 part. And fo in the 
| 4Co. Rawlin's Caſe, it is heid, That the whole Rent is ſuſpended, Int. 148. 
where part is redemiſed to the Lefſvz. But the Court obſerved, 
that the Reſolution of that Point was not neceſſary to the Judg⸗ 
ment given in that Caſe, which was upon the Extinguiſhment of 
the Condition, which is entire, and not to be appoztioned : But 
as to the Rent, no Book was found to warrant ſuch an Opinion, 
but Brook, tit. Extinguiſhment 48. where 'tis ſaid, It there be Loꝛd 
and Tenant by thꝛee Acres, and the Tenant lets one to the Loꝛd 
fo years, the whole Reit is ſuſpended. This Caſe is not found in 
the Book at large. And in 7 Ed. 3. 56, & 57. where a Formedon 
was bꝛought of a Rent-Service iſſuing out of thzee Acres, and as to 
one Acre it was pleaded, that the Demandant himſeff was Sole ſeil⸗ 
ed, and concluded Judgment of the TUrit 2: But it was ruled to be 
a Plea to the ation fo2 ſo much, and to the reſt the Tenant muſf 
* anſwer; whic his a full Authozity, that in ſuch Cale the Rent is ta 
bie appoꝛtioned. And the Caſe of Dorrell and Andrews, Rolle, tit. 
Extinguiſhment 398. is full in the Point, That where Leſſee fo: 
rears lets at TUill, which Leſſee licences the Leflo2 to enter, that 
the Entry of the Leſſoꝛ thereupon ſhall not ſuſpend his Rent. Fo? 
Hale ſaid, Tho' it might be objeted, that in regard the Leſſee at 
Will cannot let, the Entry of the Leſſoꝛ thereupon might be a D. l⸗ 
ſeiſin; but that is ever at the Election of the Leſſo2 : And if that 
were now the queſtion, perhaps the Leſſoꝛ cannot take ſuch an En- 
try fo2 a Diſſeiſin. | 
It is the common Experience, That where it comes to be tried 
upon Nil debet, if it be ſhewn that the Leſſo2 entred into part, to 
anlwer this, by pꝛoving it was the Leaſe of the Leſſee; and if 
the Law ſhould not go upon this difference, it would ſhake abun- 
dance of Rents, it being a frequent thing fo2 a Leſſoz to hire 
a Room, oz other part of the thing demifed, fo2 his Convent- 
encp. | 
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Hale ſaid, That a Cale of a Leaſe fo2 years was ſtronger thay a 
Leaſe fo2 life, where the remedy is by Allize, and the Tenants of 
the Land (out of which the Rent iſſues) are to be named: And fo2 a 
Condition, that muſt be exrtini where part of the thing demiſcy 
comes to the Lefſoz, becauſe tis annered to ſuch a Bent, in quantity: 
Fo? if the Rent be diminiſhed, the Condition muſt fait. 


Holland verſss Ellis. 


carectat tritici 1bid' aſportavit. 1 
Atter Getdict it was moved in Arreſt ok Judgment, That the De: 
tlaration did not mention whole the Loads of TUheat were; kozit 


4 — 


was not ibid* creſcent. Adjournatur. 


12 156. he Treſpaſs Quare clauſum fregit, herbas concule & diverſas 
3 Keb. 524. my ot 


2 Lev. 140. 

152. | | | 3s 14d 

1 Ven. 181, Reſolved per Cur', That an Jnquiſition befoze the Coꝛoner, taken 
192. ſuper viſum corporis, that finds that the Perſon was Felo de fe, & 


19-99 | hon compos mentis, may be traverſcd: But the fugam fecit in an 


and : 
contra. Inquiũtion befoze the Cozoner cannot be traverſed, Ante 239, 


3 Keb. 489. 
Apres 352. | 
3 Keb. 564, ———— 
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| The Earl of Leiceſter's Cafe. 1 . 
> Lev. 149. JN an Sjeament upon a Special Uerdi# the Cafe was to this 


Raym. 239. elfek: | | | 2 | 
BR] = | Robert Earl of Leiceſter tn the .. of Eliz. fried a Fine of 
the Lands in queſtion to the uſe of the Earl of Pembroke und his 
Peirs, fo2 payment of his Debts, reſerving a Pawer to himſeit ta 

revoke by any Uiriting invented, 02 by his laſt CTliit, fubſcrtved with 

his Hand and ſealed with his Seal: And ſome: time after He! cove- 
nants by a Writing (ſealed and ſubſcribed as afozeſatd) to levy 
aà Fine to other uſes, and after the Covenant a Fine was/febicd 
acco2dingly. And whether this thould be taben as a Revocation, and 
ſo. an execution ot the Power, and the ertinguiſhment of it, was 

the Queſtion? | 037 

It was argued by Jones, Attozney General, that this ould not 


be taken as a Revocation. 
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Nn Powers of Revocation, there is to be conſivered the Subſffance 
and the Circumſtance, and that which revokes muſt be defefive 
in neither. The Deed alone in this Cale cannot revoke; foz tho 
it has the Circumſtance limited, (viz.) Indenting, Writing, Seal- 
ing, Sublcribing; yet it wants Subſtance, foz it doth nothing in 
præſenti, but refers to a future AF, (viz.) the Fine. If a Man has 
made his TUill, a Covenant after that he will levy a Fine, o2 a 
Charter of Feoffment made, will not be a Revocation of the (Till, 
1 Rolle 615. pet there appeared an intention to revoke ; and leſs 
matter will revoke a Till than a Deed. 

Again, The Fine alone cannot revoke, becauſe it is defefive in 
the Circumſtances contained in the Power; but then to conſider 


them both together, how can it be conceived that the Fine ſhould 


communicate Subſtance to the Deed, oz the Oced give Circumſtan⸗ 
ces to the Fine? 
But tis objeded, That they make but one Conveyance. 

J anſwer, It ſo, then the wozds of the Power here are to revoke 
by Deed, and not by Deed and Fine. | 
Again, This Conſtruitton is repugnant to the woꝛds of the 
Power, which are, That it ſhall be lawtul fo2 him to revoke by his 
Deed ; And pet it is agreed here, that the Deed of it ſelf is not ſuf- 
ficient to revoke, but only in reſpeft of another AZ done, which (as 
it muſt be obſerved) is executed at another time. The Books a- 
gree, that a Condition oꝛ Power, &c. may be annexed to an Effate 
by a diſtinit Deed from that which conveys the Eſtate; but not un⸗ 
leſs both are ſealed and delivered at the ſame time, and fo they 
are but as ene Deed : But in the pzeſent Caſe, the Deed was made 
in one pear, and the Fine levied in another. Suppoſe the Power to 
be with ſuch Circumſtances as in our Caſe, and a Deed is made 
which contains ſome of them at one time, and another Deed com: 
pꝛehending the reſt at another time, Should both thoſe make a Re- 
vocation as one Deen? Surely not, 

Again, Suppoſe the Fine had been levied firſt, and then after- 
war ds ſuch Deed had declared the Uſes; ſurely the Power had been 
extinguiſhed by the Fine, tho there the Fine and Deed might be ta- 
ken as one Conveyance, as well as here. | 

Again, the different natures of theſe Inſtruments makes, that 
they cannot be taken as one entire Act within the Power; fo2 the 
Covenant is the A# of the Party, and the Fine the Ack o2 Judg- 
ment of the Court. 3 | 

But it has been objecked, That this ought to have a favourable 
Conſtruffon, | | 

J anſwer, But not ſo as to diſpence with that Foꝛm which the 
Execution of the Power is limited to be done by. Jn the 6 Co. 33. 
Powers that are to diveſt an Eſtate out of another perſon are 
taken ſtrictly, and here {upon the firſt Fine) the Earl of —_— 

| a 


_ 
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had no Eſtate in him. Mich. 6 Car. 1. in Communi Banco, the 
Caſe of Ingram and Parker, which tho it may not be a clear an. 
thozity fo2 me, yet J am ſure it does not make againſt me: The 
Cale was, Catesby levied a Fine to the uſe of himſelf in Tail, wit) 
Remainders over, reſerving a Power to himſelf and his Son to 
revoke by Deed, &c. (as in our Cale) and his Son after his de. 
ceale (by Deed intended to be enrolled) conveyed ta one and his 
Heirs; and after levied a Fine, and it was held no Revocation; 

Firſt, Becauſe he having an Eſtate Tatl in him, the Oced might 
operate upon his Intereſt. 3 3 

Secondly, Becauſe it was but an inchoation of a Conveyance, 
and not pcrfefed; and they held it no Revocation, and that the 
Fine levied aftcr, tho' intended to be to the Uſes of the Dee, yet 
thould extinguiſh the Power. 1 2 Be 

Hale Chief Juſtice. Upon the cloſe and nice putting of the Cale 
this may ſeem to be no Revocation; fo? tis clear, that neither the 
Deed no2 Fine by it ſelf can revoke ; but quæ non valent ſingula, 


juncta proſunt. The Caſe of Kibbett and Lee in Hob. 312. treads 


cloſe upon this Caſe, where the Power was to revoke by Writing 
under his Hand and Seal, and delivered in the pzeſence of thꝛee Wit: 
neſſes, and that then and from thencefo2th the Uſes ſhauld ceaſe, Jt 
was there reſolved, That a Devile of the Lands by CUill (with all 
the Circumſtanecs limited in the Power) ſhould revoke ; yet the 
Delivery was one of the Circumſtances, and the Ales were to ceaſe 
then and from thencefo2th: Whereas a Mill which could have no 
effect while his Death, did ſlrongly impozt, that the meaning was to 
do it by Deed, and yet there the (Uill alone could be no Revocation; 
fo2 clearly he might have made another ill after, and ſo required 
other Matter, (viz.) his Death, to compleat it. And in that Cale 
there is another put, That if a Oeed of Revocation had been made, 
and the Party had declared, it ſhould not take place until 1001. paid, 
there the operation of it would have been in ſuſpence until the 1001. 
paid, and then it would have been ſufficient; yet there it had been 
done by ſeveral Acs, and of ſeveral Natures ; the Intention in 
things of this nature mainly governs the Conſirution, In Terry's 
Cale it was ruled, That if A. makes a Leale fo2 years to B. and 
then levies a- Fine to-him, to the end that he might be Tenant to 
the Przcipe fo? the ſuffering of a Recovery, that after the Recovery 
ſuffered his Leaſe ſhould revive. *Tis true, in the Caſe at Bar, if 
the Fine had been levied firſt, and then the Deed of Ales made at- 


poſtea 368, terwards, the Power had been cxtinguiſhed by the Fine, and ſo no 


309, 371. 


18 (of that which had no being) could have been by the 


Twiſden 


_ 
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© Twiſden. What if befoze the Fine levied the Intont had been 


decfarcd to that purpole ? | 

Hale. J doubt whether that would have helped it. J cannot 
ſubmit to the Opinion in Parker and Ingram 's Cale cited, (viz.) 
That the Deed not being enrolled, ſhould make no Revocation. 
Foz in caſe of a Power to make Leaſes fo2 Life, it has been 
always held (by the beſt Advice) that the better way is to do it 
by Deed without Livery, (tho Livery, by the Common Law, is 
incident to a Leaſe fo2 Life) and ſo adjudged in Rogers's Caſe, fo2 
Lands in Blanford forum. Jn Moor's Rep. where Tenant fo? life 
hath power to make Leaſes fo2 Life, and makes a Leafe by Livery, 
tis there held a Fozteiture; tho J conceive not, becaufe' by the 
Deed the Leaſe takes effex, and ſo the Livery comes tos late. 
Therefoze the omiſſion of . enrolling the Deed (m that caſe) does 
not ſeem to be material; but if that Opinion be to be main⸗ 
tained, it is, becauſe the Party had ſuch an Intereſt, upon which 
the Deed might enure without Execution of his Power, and fo 
_ rather conſtrued to wozk upon his Intereſt. But that Reaſon does 
not ſatisfie, becatiſe ſuch an Eſtate as was intended to be conveyed, 
could not be derived out of his Intereſt; therefoze it ould take 
effeff by his Power, accozding to Clere's Caſe in the 6 Co. 

So by the whole Court here, the Deed and Fine (taken tagether) 
were reſolved to be a good Execution of the Power, and Judgment 
given accoꝛdingly. e | 


Richardſon verſus Disborow. 


— 


Pꝛohibitton was payed to the Eccleſiaſtical Court, where 2 Keb. 570, 
the Suit was foz a Legacy; and the Defcnvant. pleaded, 7 579. 
That there was nothing remaining in his hands to pay it, and that 
he had fully adminiſtred: And pꝛoducing but one Witneſs to prove 
it, Sentence was given againſt him, and after he appealed, and 
becauiſe their Court gave no regard to a ſingle Teſtimony, he pzays 
a Mꝛohibition. g. $358 þ WE! 7168 
But it was urged on the other Side, That it being a Batter 2 Cro. 269. 
within their Cognizance, they might follow the Courſe of their 
own Law: And tho' there are diverſities of Opinions in the Books 
about this Batter, yet ſince 8 Car. 1. P2ohibitions have been ve- 
nied upon fuch a Surmile. | | [8.7 
Hale. TQhere the Matter to be pzoved (which falls in inct⸗ 
dently in a Caule- befoze them) is Tempozal, they ought not to 
deny ſich P2oof as our Law allows ; and it would be a great 
Vilchief to Executo2s, if they ſhould be fozced to take two Uultt⸗; Mod. 286. 
neiles fo2 the payment of every petit Sum: And it they ſhould, 
after their Death there would be the ſame Jnconvenience. In 
_ Yelv. 92. a Prohibition was A the not admitting of 
o one 


2A. 


<—Sw. 
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one Iitnels to pzove the Revocation of a CUill : Thich is a 
ſtronger Cale, becauſe that entirely is of Eccleſiaſtical Cognj: 
| rance. Therefore let there go a Pꝛohibition, and let the Party 
N (ik he pleaſe) demur upon the Declaration upon the Attachment, 


| Hob. 188. 1 Cro. 88. Popham 59. Latch 1 17. | ww 
92 pigot werſus Brid ge. 


* Debt upon a Bond, conditioned koꝛ perfozmance of Coye, 

JT nants; and the Breach aſſigned was, in the not quietly enjoying 
the Land demiled unto him. n 843 
The Defendant pleads, That the Leaſe was made to hold krom 


17190 


2 Lev. 110. Noe per Hale. Debt doth not lie againſt the Executoꝛ of an 
3 Keb. 462, Executoz, upon a Surmtze of a Devaſtavit by the firſt Exe- WM 
5175 530. cutoꝛ. : Foz, : WW. F ö 

e — — 'Tis a Perſonal Toꝛt, fo2 which his Erecutoꝛ cannot be 
Note, a Sta- "Secondly, *Tis ſuch an Aﬀfon of Debt, as would have admitted 
tute made Mager of Law, and therefoze lies not againſt the Executoꝛ. It 
ſince hath hdg nifficultly bzought in, that Debt ſhould lie againſt the Execu- 


umn er © to2 upon a Surmize of a Devaſtavit by himſelf, ,, But that Point 


Point. is now ſettled, but no Reaſon to extend it further. And he cited 
d Cale, where Debt wos bzought againſt A. Executoꝛ ot B. Exe- 
TREAT =_ 4 C. who pleaded, that he had not of the Goods of C. in 
5 hands. _ 1 een ee ener 
To which the Plaintiff replied, That B. had waſted the Goods 
of C. to the value of the Debt demanded, Apon which Iſſue 
was joined and found fo? the Plaintiff, and he had Judgment to 
ood de bonis B. in the hands of A. But that Judgment was 
everſed. nne . . wy | 


1 — bo 


| | „„ Date Anonymus 
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Anonymus! 


Pe cen that B. hall pay fo? certain Goods that B. ups Ante 268, 
of C. this is good to rharge him upon a Collateral Pꝛomile, Polten 3:7 
birt not —_ an A a for tt vath not treate a 


5 , , i : 1 » 3» * FR" = 
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. SY 4 Ni 25 2 3 
ae, 7 e 7} Ae | | 


TP at Inkozmatian fox a Riot,- it ws thinkin ipthe Court, 
Kßether it ee Local, being 7 Criminal'Cauſe? And it was 
ens, hor. vers Statut.s in Queen Elizabeth and Ring 

mes s time Pob\ided that Pyoſecuttons upon Penal Latos ſhould 
tein in thelt Poper Counties. Which was an argument, hae ar We 
Common Law T4 might have been elſewhere. 4 


5 Taylor 8 ; Cale, 


AP Inkozmation erhibited again bim in "the Fol pier 3 Keb. . 
foz uttering of divers Blaſphemous Expꝛeſſtons, hogrible 52: 
to hear, (vi-) That Jeſus Chriſt was a Baſtard, a Whoremaſter, 
Religion was 2 Cheat; and that he neither feared God, the Devil, 
or Man. 

Being en his Trial, he te _ackiofhlevatt the ſpeaking of the 
(ons, except the wo e und fo2 the reft, he pꝛetended 
to mean them in another Senſe than they owinatily bear, (viz.) 
Whoremaſter, i. e. That Chriſt was Maſter of the Whore of 
Babylon, and tuch kind of Evaſtons fo2 the reſt. But all 
80 Tons. bring p2ovey' by ſeveral Witneſſes, he was found 

P. 

And Hale ſafd, That fuch kind of wicked Blaſphemous woꝛds 
were not only an Offence to God and Veligion, but a Crime 
againſt the Laws, State and Government, and therekoze ptinfſh- 
able in this Court. Foz to ſay, Religion is a Cheat, is to dil- 
ſolve all thoſe Obligations whereby the Civil Societies are pꝛeſer⸗ 
ved, and that Chaiſtianity is parcel of the Laws of England; and 
therefoze to repꝛoach the Chaiſtian Religion is to ſpeak in Sub⸗ 
verſion of the Law. | 

Wherefoze they gave Judgment upon him, (viz.) To ſtand in 
the Pilloꝛy in thꝛee ſeveral places, and to pay One thouſand Marks 
Fine, and to find Sureties fo2 his Good Behaviour during Life. 
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3 Keb 544, 1 Caſe was, An Effate which conſiffed. of Land and a 
547: | 


Walker verſus Wakeman. 


Reftozy, &.) was conveyed to the uſe of one fo? Life, &c. 
with a Power to let the Pꝛemiſſes, 02 any part of them, 10 as 
ſich a Rent was reſerved fo2 every Acre of Land. The Tenant 
ko: Life demiſed the Refozy reſerving a Rent, which Reavy 
conſiſted of Tithes only, and whether this was within the Power, 
was the Queſtion ? 

Ser jeant Pemberton argued, That this Leaſe is not warranted 
by the Power; fo2 a Conſtrucion is to be made-upon the whole 
Clauſe, and the latter Wozds that appoint the Reſervation of 
the Rent, thall explain the fozmer, and reſtrain the general Toy 
Pꝛemiſles to Land only; foz if it ſhall be extended further, the Settle. 
ment (which was in Conſideration of a Barriage-JPoztion) is of 
no effect fo2 the Reito2p : As in cale it ſhould be demiſed, refer: 
ving no Rent; which it might be, ik not refrained to the latter 
wows, they applied only to the Land. 

But it was reſolved by the Court, That the Leaſe of the 
Retozy was good; fo? the laſt Clauſe being Amrmative, ſhall not 


reſtrain the Generality of the fozmer. And this Reſolution was 
chiefly grounded upon Cumberford's Caſe in the 2 Rolle 263, 


where a Conveyance was made to Ales of divers Manozs and 
Lands, with a Power to the Ceſtuy que uſe foz Like, to make 
Leales of the Pꝛemiſſes, oz any part of them, ſo that ſuch Rent 
of: moze were reſerved upon every Leaſe, which was reſerved 
befoze within the ſpace of two years; and a Leaſe was made 
of part of the Lands, which had not been demiſed within two 


pears befoze ; And reſolved, Jt was a good Leaſe, and that there: 


upon any Rent might be reſerved; becauſe the Power was Ge- 
neral, to leaſe all; and the reſtrittive Clauſe ſhould only be 
applied to ſuch Lands as had been demifed within two years be. 


foze. 
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- Eciorandiiin. The lit Wah Sir Richard Kail was | 
made Chief Tutte, (941c Chief Juſtice quitting it fo2 in- 
+I +». firmity of Body) and Sir Thomas Jones was made one of 

the Jr of * Court ol King 3 Bench. 


; Anonymus. iet 


N an Adlon upon . Cale b2ought. agdinſt the POLY 2 ter 172 

if that he did ride an Hoxe into a plac called Lincoln's-Inn- m ” Kab * 
Fields, (a place much frequented by. the ſhg's Subſeäs, and 1b 6; 
unapt foz ſuch purpoles) foz the traklng and taming.of 8 and 
that the Hoxſe-was ſo unrulp, that he bzoke from the Detendant, 
und _ ovee the Plaintiff, and grievouſlp hurt him, to his — 
mage, &c. 

Upon Not Guilty pleaded, and a Uerdi# fo2 the Plaintiff, it 
was moved by Simpſon in Arreſt of Judgment, That here is no 
cauſe of Anton: ; fo2 it appears by the Detlatation, that —＋ an. 
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Anon mus. ph \ 


x Sid. 330. 15 12 in 1 1 Court, if the Defendant plead Gn 


Frank Tenement, to 817 the Court af Jurtsdifion, it was 
ſaid by Wylde, That they might enforce the Defendant to ſwear jig 
Plea, as in caſe of Fozeign Plea ; (Negatur per Twiſden) and ag in 

this Court, where aLocaljuſtification in Ex ſpalg, &c. As pleaded the 

Delendant muſt ſivpar it: But the, Colit held, no YHjcemient ul 
lie ko: Perjury in TOUR: no make Hap. dn ge lager of Law, 

J k 26 an 1 10 293) 237. 30. 

Anonymus 


13 Trover the Diſtringas Juratorum was returnable die Marti 
prox poſt menſem el File prius Righaxdus Rainsford Mil, &. 
venerit die Lung e Ul ea poſt menſem, and ſo gh: 


039 


— 
2 


' feitey," 'That ther p fo tep the Cauſe, there being no 
| br hat Opinion, and that 


3 > And't pl 71 Nee dur dhe p 
there ended; but the Par- 
7 ped ty to TY a nem 2 MD a 12 INTE not com 


= 02 x 93 Tt joodnard, onfic Aon.) 18 7 1145 


4} Wong ot 
| ahi {hin it, as pighe b TIO 


1 one p. pon: Non Af. 

2 71 Gat ji 10 a Cui ar Wer e 1 e) cet Court. permitted, 

tote e tes were Officer of the, Cojirt,) Calc appeared 
719 


$38 of the King's Bench Offict oY Chief Clerk had g grant: 
ed the Dffice ok Clerk of. the Papers, (and it was agreed on al 
hands, hat ft waß hi to a t.ft5t0 Woodward, the the JPlaintif, and 
one Vidian, and ihk konger! Flyer of them. 
Vidian, being a Reculant, and knowing. hüntelk Diſabled by tie 
late A# of Parktament to continue in the gy ich aps the Court 
that Aſton might be admitted in his room wag done acco2d- 
ingly, aud within two oꝛ three. years alter, 125 died and Wood- 
ward commented this Sutt. figgint Ale 9% dent that be had 
no right in the lud Dffice.. . 
ky laintiff, to entitle DittCelf, che ; denne q Copy of the Eurol 
an yi rt, ak ih ieh de os Of Oſſice, to him 
vidian. Andit was ohleqen (vt nts part, that this 
was ust Eulpence, but t to pꝛoduse the Gant it ſek: 
By the Enrolment of a atgain ai Sale is Evidence becauſe 
the Eſtate paſſes by the Enrolment, without which the Deed wouid 
not be ſufficient ; pet here the Deed paſſes the Dffice, and the En⸗ 


rolment is but as it were a Copy. But the Court ruled, vow 0 
4 ar 
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Enrolment might be given in Evidence; and of Gzants of Offices 


in thts Court, it has been the courte to enrol Deeds. Then the 


Derd it leit was produced by the Defendant, which was cancelled, 


and urged by his Counſel, that the Eſtate in the Dffice was 
thereby deſtroped. VV 1 

Curia contra. Not as to the Plaintiff, unleſs it appeared, that he 
had a hand in the cancelling of it. But then fo2 the Plaintiff it 
was laid, That this was an entire Office, tho' granted to two; and 
one could not ſurrender o2 grant his Intereſt. But then the Coun⸗ 
{cl koꝛ the Dekendant ſhewed, That when the Defendant was admit⸗ 
ted into the Office, the Court demanded of the Plaintiff whe⸗ 
ther he conſented? and he ſaid ſalvo jure, and leemed unwilling 
at firſt; but afterwards the Chief Juſtice demanded of him, whe- 
ther he would execute it alone? and told him he knew ſuch things 
or him which would make appear that it was not p2oper fo2 him 
dio todo, and then he ſaid he ſubmitted, and the Oefendant was ad⸗ 
| mitted thereinto, and afterwards Sir Robert Henly, Chief Clerk, 
made a new Gꝛant to the Plaintiff and Defendant of that Dffice, 
Ghich the Plaintift knew of, and joined in Execution with the 
Defendant; which, as was urged, amounted to a ſurrender of his 
kozmer Sꝛant. (In 3 Cro. 197, 258. it is ſaid, ik an Dfficer fo2 life 
accepts of a new Gꝛant, tis no Surrender of his koꝛmer Eftate.) 
The Court did not deny, but that if it did appear, that the Plaintift 
had accepted this new O2ant, it. would be a Surrender, and there. 
upon that matter of fat was left to the Jury, and they found fo? 


; the Dekendant. F | | | 
The Court ſaid in this caſe, That a Rent o2 other Gꝛant, was 
not loſt by the deſfriiion of the Deed, as a Band 02 choſe en Acti- 


on was. (Quzre, if the Party himſelf cancel it,) end if the 2 C1. 


b Gꝛantee of the Rent delivers up the Deed to the Gzantoz, this is no 
Surrender ; but he may ſue koꝛ his Rent, ik he can recover the Deed 
again, fo2 a Choſe en Grant muſt be ſurrendꝛed by Oecv, 


Curtis & al* v&ſus Collingw6od. 


[? an Aſſümpfit, the Plaſntiffs declared, That the Defendatit was Ter. 115 


ercommtnicated- at their Pꝛolecution, fo2 not paying of as Keb. 355; 


Tar made fo2 the Reparation of a Church of which they were +3% **? 


Churchwardens; and that in conſideratton, that the Biſhop would 
abſolve the Defendant,” at the Defendant's ſpecial Inſtance and 
Requeſt, theDefendant pꝛomiled to pay unto the Plaintiffs ſomuch. 
After Uerdif, it was moved in Arreſt of Judgment, That there 
was no conſideration on the part of the Plaintiffs; pet the Plaintiffs 
had Judgment; fo? it cannot be intended, but that the Bishop ab⸗ 
ſolved the Defendant at their inſtance, and would not have done 
t, but upon the account of theJ22oniiſe, of paying the > them. 

” A erminG 
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2 Lev. 174. 
3 Keb. 480, 
491. 


2 Keb. 676. 


Termino Sancti Michaelis Anno 28 Car. IT 
In Banco Regis. 


Anonymus. 
Bill of Middleſex was iſſued out by an Attoꝛney of this 
Court againft the Counteſs of Huntingdon, which was dil 
charged by Superſedeas without pleading, becauſe it ay. 
peared by the Recoꝛd that ſhe was a Peereſs, and the Attozney was 
committed fo2 ſuing out of the Pꝛocels. 


The City of London againſt Goree. 


. Aſſumpſit was bꝛought fo2 the Duty of Scavage, and de. 
clared upon the Custom of London, that every one which er 
poſes Fozeign goods to Sale, which had been entred in the Cuſtom: 
houſe. ſhall pay ſo much fo2 ſhewing of them: After Uerdif, it was 
alledged in Arreſt of Judgment, That no Aſſumpſit lay fo? ſuch a 
Duty, fo2 there ought to be a Contrait expꝛels, 02 implied, to 
maintain an Aſſumpfit. V 1 £1 

Agan, fozaſmuch as the Cuſtoms of the City are confirmed by 
Parliament, this is a Outy by Kecow : Sed non allocatur; fo! 
there are multitudes of Pꝛecedents in ſuch like Caſes. An Aſſump- 
ſit lies upon a Bill of Exchange accepted; an Allignce ot Commiſ: 
ſioners of Bankrupt may bꝛing an Aſſumpſit, and yet the Debt is 
alligned by Aertue of an Ac of Parliament. And the Court ſaid, 
Jn ſuch caſe as this the Declaration might be upon an Indeb. Al. 


ſumpſit, as it was in the Cale at Bar. 
Molyn verſus Cook & al. 


J2 Treſpaſs fo2 Aﬀault, Battery and Impziſonment, until the 
Plaintiff was foꝛced to ſpend 20 l. and deliver up a Bond of 
100 l. to be cancelled, wherein one Lamplugh, one of the Deken⸗ 
Cook pirads his pzibilege, as Clerk to one of the P2otons- 
taries ofthe Common Pleas. The Plaintiff replies, That this Tre 
paſs, &c. was done by them jointly, and that he han taken out an 
Dꝛiginal againſt them all; and that this Declaration againſt Cook 
was upon that Oxfirinal, and that he ſtill pꝛoſecuted the reſt, (viz.) 
Lamplugh and Jeftries, to which the Defendant demurred: And Judg: 
ment was given, (Twiſden and Jones only pꝛelent) quod reſpondeat 
- 


% 


ouſter, 
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ouſter, fo2 Cook being joined with others in the Action, he ſhall 
have no pꝛivilege, as Powel's Caſe, Dyer 377. he being Clerk of 
the Crown, was ſued with his Wife, and not allowed his Paivt- 
lege, becauſe ſued with his TUife, Vid. Poph. Rep. 329. and Roll. 


Abr. 1. p. 493. 


Brown verſus Wait. 


N Ejetment, the Caſe upon a Special Uerdit was to this effeck; 2 Lev. 165. 

Sir John Danvers being ſetzed of the Lands, &c. in Tail, with _ 8 
the Fee Expettant, Anno 1646 and in 1647, levied a Fine to the 88 
ſame Uſes as he was befoze ſeized, ſave that a Power was reſer- 2 Mod. 130. 
ved to make Leaſesfo2any number of Years, and without reſerving 3 Keb. 459: 
any Rent. Sir John Danvers did after become Guilty of Treaſon, 
in Murdering of King Charles the firſt in 1648, and died in 1655. 

Jn 13 Car. 2. cap. 15. the Statute, commonly called the Statute 
of Pains and Penalties, enats, That ſundꝛy of the Offenders in that 
execrable Treaſon, of which Sir J. D was one, ſhould (amongſt 
other Penalties there inflicted) fozfcit all their Lands, CTenements and 
Hereditaments, Leaſes fo2 Years, Chattels real, and Intereſt of 
what nature 02 quality ſoever, See the At of 14 of this King. The 
Lands were by Patent granted to the Duke of Vork, who let them 
to the Defendant, and John Danvers, Meir of Sir John Danvers, en- 
tred, and made the Leaſe to the Plaintiff: It had been ſeveral times 
argued at the Bar, and this Term Judgment was given by the 
Court fo2 the Defendant, And Rainsford Chief Juſtice delivered 
the Opinion of the Court, and the Reaſons fo2 himſelf, Twiſden, 
Wylde and Jones, as followeth. | | TY 

The Queſtion being, NIhether an Eſtate Tail were kozkeited by Ch. Ju. 
the LUoꝛds of the Ac of 13 Car. 2 It was obſerved, that all Eſtates 1225 K. 55 


2 Vent. 29. 


were Fee ſimple at the Comnron Law and fofeitable. W. the 2. de 


donis was the firſt Statute that pꝛotected Eſtates Tail from Altena- 


1 „ PI ens wo OW 
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tions, and from all Foꝛkeitures of all kinds, and ſo continued un⸗ 
til the 12 E. 4. Taltarum's Caſe, from which time common Recove- 
ries have been held not to be reſtrained by the Statute de donis, 
(and by the wap it muff be conſidered, that Perpetuities were ne⸗ 
ver favoured.) Then came the Statute of 4 H. 7. of Fines, which 
with the Explanation of the 32 H. 8. have been always relolved to 
bar the Illues in Tail; lo as to Alienations, Eſtates Tail were ſet 
free, but were not foxfeitable, no not foz Treaſon, until the 26 H. 8. 
by which they became ſubjeftev to Foxfettures in caſe of Treaſon, 
and ſo by 5 E. 6. But kis true, thefe Statutes ertend only to At- 
tainders, and 33 H. 8. veſts the Lands, &c in the King's poſſeſſion 
without Office: Thus having conſidered the'Hiſfozy and P2ogreſs 
of Effates Tail, the Reaſons why'ſuch an Effate ſhonld be conſtrued 
to be kozkeited upon this Ack of 13 Cat. 2. are theſe ; 


$54 I p : — - Fn 


— — 


300 Mich. Anno 28 Car. II. in B R. 


Firſt, The Crime mentioned is ok the lame Nature, and with 
the ſame Aggravations, as in 12 Car. 2. by which the Offenders 
are attainted of Treaſon, &c. fo? they are called Perpetratoꝛs of 
that exccrabie Treaſon, with many Expreſſions to the like effex , 
which was looked upon as an Dffence of that heinous Nature, that 
the ſame Parliament enacked an Anniverſary Pumtliatton though: 
out the whole Kingdom, to be perpetually obſerved upon the oc- 
count of it; as if, not only they that acked it, but the whole King: 
dom and their Poſterity, (like to another Duginol Sin) were invol⸗ 
ved in the Guilt of it, Nati nacorum & qui naſcuntur ab illis; and 
therefoze the Puniſhment ſhall not be mitigated in any other man: 
ner, than is erpzeſly pꝛovided by that Ack. | 

Secondly, It is p2oved by the gencrality, and compzehenſions 
of the Mozds which are made uſe of, (viz ) Poſſeſſions, Rights, 
Hereditaments of what nature ſoever; Intereſts, which does as well 
ſigniſie the Eſtate in the thing as that wherein the Eſtate is, which 
can have no effect if not extended to Eſtates Tail. Te muſt ob: 
ſerve alſo, that at the making of this Ad, entailed Lands were 
not p2oteied from Fozkeitures, and tho 26 H 8. extends only to 
Caſes, where the Offender is attainted ; yet tis of good direction 
to the Judges in Caſes of like nature; and tis plain, that by this 
At of 13 Car. 2. the Offenders were looked upon in pari gradu 
with thele attainted; fo2 when the Þzoviſo comes to ſave the Eſtates 

ok Strangers, &c. in truſt fo: whom the Dffenders were leized, it 
| is ſaid, notwithſtanding any of the Conviitions oz Attainders afoz:: 
ald. LET | 

Thirdly, Jt is to be obſerved, That the A takes notice, that 
divers of the Dffenders included in this Ack were dead; now in 
regard moſt Lands are known to be entailed, if the Ac had not in⸗ 
tended ſuch Eſtates to be foxfeited, it would fignifie nothing indeed: 
if the Dffenders had been alive it might have been ſomewhat fa- 
tisfied with the Fozkeitures during their Lives; but as the caſe 
was, it ſhould be of no effeck at all, after making a great noiſc 
of Fozkeitures and Confiſcations, the AX: would have been but « 
Gun charged only with Powder, o2 as in the Fable, Parcuriunt 


Montes, ce. ib D565 {obo 

. Fourthly, It is manifeſt, That the Parliament did not intend 
that the Chiidzen oz Heirs of the Perſons within the Penalties of 
the Ac, ſhould haue any benefic of their Eſtates ; ko in the ſaving 
which is made ko urchalſers upon valuable Conſiderations; thc 
Wives, Childꝛen and Heirs ok the Dffenders are ercepted ; then 
ſurelx it they would bar them of the-benefit ol their Purchaſes, a 
fortiori from inheriting to an Eſtate Tail, eſpecially ok a volun- 
tary Entall, that leems to be made with a pꝛolpedk of this Trea: 
ſon, which was pexpetrated a Bear aftev, and ſuch an Entatl as 

lcarce the like was ever ſeen befoze 5 that a power ſhould be * 
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ved to make Leaſes fo2 any number of Pears, and without Re- 
ſervation of any Rent. By which it is mamfeff that Sit John 
Panvers that committed the Treaſon, was fully Baſter of the 
Estates. Rn e git ii HENS 
Again, All Convepances are avoided by the Ack, umels ſuch as 
were upon valuable Conſideration; which this Fine was not. The 
great Cale which has been inſiſted upon by way of Objetton, is 
Trudgeon's Cale, Co. Litt. 130. Eſtates Tail were not foxfeited up⸗ 
on the Statute of Præmunire but during the Dffender's Life. Foz 
anſwer to that it muſt be obler ved, That that Fozkeiture is upon 
the Statute of 16 R. 2. at which time Eſtates Tail were under the 
proteition of the Statute de donis; but ſince that time the Judges 
have not been ſo ſtrick in expotnding Statutes concerning Eſtates 
Tail, as appears by Adams and Lamberr's Caſe, 4 Co. That an 
Eſtate Tail given foꝛ a ſuperſtitions Uſe, was within the Statute 
of r E. 6. cap 4. where the Nos are general, and not lo large 
as in our Caſe, noꝛ ſo much to demonſtrate the Intent as is in our 
At to extend to Eſtates Tait ; wherefoze Judgment was given fo? 
the Dekendant. ene , e V 
Note, They that argued fo2 the Defendant endeavoured to 
maintain, That if it ſhould be admitted, that Eutails were not fo2- 
keited by the At; pet the Eſtate of Sir John Danvers in thoſe Lands 
would be foxfcited, in regard he levied a Fine in 1647, and the Act 
of r3 Car. 2. extends to all Lands, &c. whereof the Perſons there- 
in mentioned were leized, &c. fince 1645, and he being Tenant in 
Tail and levying ofa Fine, there is an Inſtantancous Fee in him. 
out of which the new Eſtate Tail is ſuppoſed to be created, and that 
cannot hold, being derived out of a Fee ſubject to the Foꝛkeiture by 
 Kelatfon ; but this Point was not touched by the Judges, fo? that 
they were fully agreed upon the other Point. | | Re 


* Beaſly's Caſe. 


HE was taken in Execution upon a Recognizance of Ball, cn. Tu. 
and he made it appear to the Court, That he never acknow- Jones R. 64. 
ledged the Recogntzance, but was perſonatey by another; and 3 Keb. 604: 
thereupon it was moved, that the Bail might be vacated and he 
diſcharged, as was done in Cotton's Caſe, 2 Cro; 256. But the 
Court ſaid, Since 21 Jac. c. 26. by which this Offence ts made Felony 
(without Clergy,) it is not convenient to vacate it until the Of- 
fender is convicted, and ko it was done 22 Car, 2. in Spicer's Cale; 
wherekoze it was ozdered, that Beaſly ſhould bꝛing the Monep into | 
Court, and be let at large to poſeetite the Offender. Twiſden laid, 
It muſt be tried in Middleſex, tho the Bail mas taken at a Judges T. Jones 64 
Chamber in London, becatife filed here; and the Entry 1s. venit | 
coram Domino Rege, &c. {v'it differs front n Reconm3ance acknow- 
| Pp - | {edged 
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2 Sid. 90. 


3 Keb. 7 39, 
764. 


3 Keb. 714. 


Foſtea 327. 


ledged befoze my Lozd Hobart, upon 23 H. 8. at his Chamber, and 
recoꝛded in Middleſex, there Scire facias may be either in London 
02 Middleſex, Hob. Rep. 195, 196. a | 

Tf a falſe Bail is acknowledged, it is not Felony, unleſs it be 
filed, and ſo held in Timberly's Caſe. 


The King verſus Humphreys & al. 


N Jndiment upon the Statute of Maintenance, and one onjy 
found Guilty; and it was moved in Arreſt of Judgment, 
That ſeeing but one was found Guilty, it did not maintain the Jy: 
dicment. 2 Roll. 81. Several were indicted fo2 uſing of a Trade, and 
ſaid uterque cor' uſus fuit, and held not good. Sed non alloca- 
tur; ko; that in that caſe in Roll. the uſing of the Trade by one, 
cannot be an uſing by the other. But this is an Offence, that two 
may join in, 02 it may be ſeveral as in a Treſpaſs. | 
But then it was alledged, That the Maintenance was in quodam 
placito, in Cur' coram Domino Rege pendent', and not ſaid where 
the King's Bench late, and this was held fatal. 


Termino Sancti Hillarii, Anno 28 & 29 Car. II. 
In Banco Regis. © 
_ Jay's Caſe, | 


Mandamus to reſtoze to his place of a Common Ceunci'- 
Man in the Coppozation of Eye in Suffolk. The return was 
that he was amoved fo? ſpeaking of oppzobzious CTAMoꝛds ok 
one of the Aldermen, (viz.) That he was a Knave, and deſcryed to be 
poſted for a Knave all over England. And it was moved that the 
Return was inſufficient, fo2 TWows are not good Cauſe to remove 
a Man from his place in the Cozpozation. To which it was ſaid, 
That this fs not a disfranchiſingof him,but only removing him from 


the Common Council as a Perſon not fit to fit there. To which 
. Twiſden ſaid, That his place there could no moꝛe be foxfeited than 


his Freedom; fo2 he was choſen thereunto by the Cuſtom of the 
place. And Magna Charta is, That a Man ſhall not be diſſeiſed de 


liberis conſuerudinibus; bit he held, that TUowds might be a cauſc 


to turn out a Freeman, as: if they were that the Mapoꝛ oz the 


like did burn the Charters of the Town, oz other TWozds, that re- 


lated to the Duty of his piace. But in tze Caſe at Bar che Cala 


4 
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do not appear to have any reference to the Cozpozation ; where⸗ 

foze it was oꝛdered that he ſhould be reſlozed. 1 | 
The Court ſaid that my Loꝛd Hale held, That Returns of this I. Jones 7- 

nature ſhould be \ſwozn, tho of late Days it has not been uſed, and 

that it was ſo done in Medlicot's Cale in Cro. 


Abram »erſus Cunningham. 


Pon a Special UerdiX the Caſe appeared to be to this GT Be. 
J. ult. 1. 


to2 never intermeddles, but lo ſoon as he had Notice of the Mill, 
refuſed bekoꝛe the Dwdinary, and the Point was, Uiyzether the Gꝛant 
ok the Term in the mean time was good: 
Saunders (to maintain it) argued, That to the making ok an 
Exccutoꝛ, beſides the Mil, there was requiſite, that the Executoꝛ 
ſhould aſſent ; and ik the Executoꝛ refuſes. tis as much as ik Co. 37. a. 
there never had been any. There is no Book which pꝛoves the 
s of an Admintſtrato: void, where there is a Mul and the 
Erecuto2 renounces. Greysbrook and Foxe's Caſe in Plowden's 
Com, is, That after Adminiſtration granted, the Executo2 pꝛo⸗ 
ved the Mill. And ſo in 7 E. 4. 14. in Dormer and Clerke's Cale, 
it was held, That where there was an Erecuto2 who after refuy- 
ſed, and Adminiſtration committed, the Adminiſtrato2 ſhould 
have all the Rent, (belonging to the Term in Reverlion) which 
accrued after the Death of the Teſtatoz. Ik an Executoz be a 
Debtoz, and refuſes, the Adminiſtratoꝛ may ſue him: (Thich 
was denied by Twiſden, becauſe a Perſonal Afton once ſuſpended, 
is ever lo.) Dyer 372. If one makes an Erecutuz, who dies, and „ 
never pzoves the TU, Adminiſtration ſhall be granted, as upon a b, 1 
dying Jnteſtate ; ſuppoſe an Erecuto2 de (on tort has Judgment 
againſt him, ſhall not there be Execution upon a Term, as al⸗ 
ſets in his Hands? 3 | 
I wiſden. Jt hath been doubted, Thether there could be an Ere- 
cuto2 de ſon torr of a Term? oz, (Uhether he were not a Diiſeiſo2 ? 
And by the ſame Reaſon it may be granted in the pꝛelent Caſe; fo2 
at leaſt the Adminiſtrato2 here is an Executoꝛ de ſon tort befo2e 
the Refuſal. | 
Levinz contta. Anciently, Bona Inteſtati capi ſolebant in manus 
Regis, as appears in Henſloc's Cale in the 9 Co. And ſince the 
Power ok the Oꝛdinary hath been introduced, it was only to 
grant Adminiſtration upon a dying Inteſtate. 4 H. 7. Pl. co. It 
the Owinary cites the Executoz to prove the Mill, and he re- 
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nounces, tis ſaid he may grant Adminiſtration; which implies, 
that it cannot be befoze. So 21 H. 8. cap. 5. ts to grant Admini- 
ſtration, &c. upon a dying Inteſtate, oꝛ refuſal of the Erecutoz, 
the Jntereſt of the Erecuto2 commences befoze the Pꝛobat. In 
36 H. 8.6. an Erecuto2 commanded one to take the Goods, and 
after the Erecuto2 refuſed befoze the Ozdinarp, who committed 
Adminiſtration, and the Adminiſtrato2 ſued the Perſon that took 
the Goods ; who juſtified by the Executoz's Command, and it was 
held good: And a Relation ſhall never make an Ac good, which 
was void fo2 defect of Power. And the Court ſeem'd ſtrongly of 
that Opinion. 
But Serjeant Pemberton deſiring to argue it, the Court permit: 
ted him to ſpeak to it the next Term. Ec fic adjournatur. 
And afterwards it was argued again, and Judgment was given 


kioz the Defendant 2 totam Curiam. 


2 Lev. 177. 


Raym. 417. 


i Sid. 68, 


Dunwell verſ#s Bullocke. 


N an Aion of Trover inter al, de uno e ferreo, An- 
glice, an Jron Kange. 
After Uerdi# fo2 the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment, That Inſtrumentum ferreum was too uncertain, and that a 
Range was the ſame with a Gzate, koꝛ which Crates was a pꝛoper 


Latin TUo2d. 


Sed non allocatur : F02 Crates is ſuch. a Grate as is before a i 
ſon: But a Fire⸗Range was not in uſe in the Romans times, and 
therefo2e Inſtrumentum ferreum is well enough, with the Anglice. 

Twiſden ſaid, Trover de ſeptem libris has been 12 good, with- 
out ſaying what they were. 


Blackman's Caſe. 


T was aſügned fo2 Erroz, That the Venice was to ſummen 
probos & legales homines, inſtead of liberos, and ſo-a'matertal 
Uariance: and alledged, that many Judgments had been reverſed 
2 
But the Court here being inkoꝛm' d, That the Precedents were 
n. probos inſtead of liberos, mould not allow the Exception. | 


The King ver ſus Armſtrong, Harriſbn & al, &c, 


and others were indiffed fo2. conſpiring to charge one 
with the keeping ok a Vaftard bild, and u alſo to 
wing him to Dilgrace, 26h 


1 7121 2 . 
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After Gerdick fo2 the King, it was moved in Arreſt of Judg- 

ment, That the bare conſpiring, without executing of it by ſome 
* vert Af, was not lubjet to an Indickment, accozding to the Poul⸗ 
| terer's Caſe in the 9 Co. And it does not appear that he was acku⸗ 
ally charged with the keeping of a Child; nay, tis alledged, twas 
 byt a pretended Child, neither was he by TUarrant b2ought before 
| aq Juſtice of Peace upon ſuch an account; but only that they went 
and affirmed it to the Party himſelf, intending to obtain Boney 


from him, that it might be no further diſcloſed, | 


Sed non allocatur : Foz there was as much an Overt Ac as the 
Nature and Oclſign of this Conſpiracy did admit, in regard there 
| was no Child really, but only a contrivance to defame the Perſon, 
and cheat him of his Money, which was a Crime of a very heinous 


Then it was alledged, That this was tried at the Old-Baily, 


commonly called Juſtice-Hall in London; and the Jury came de 
Warda de Faringdon extra London, which appeared to be out of the 
Jurisdifion. Sed non allocatur. | | 

Fo2 the Name of the Ward is Faringdon extra, to diſtinguiſh it 
from Faringdon infra ; but both are known to be in London. 

CUhereupon Judgment was entred up againſt them; and Arm- 
ſtrong, which appeared to be the pzincipal Dffender, was fined 50 1. 
and the other 30 l. | 


Burrough's Caſe. 


E and others were indicked, fo2 that they being Church-war-: 
| dens, Dverleers of the Poo, and a Conſtable, did contemp⸗ 
tuouſly and voluntarily negle# to execute diverſa Præcepta & 
Warranta, dir eded to them by the Bailiffs of !pſwich (being Juſtices 
of the Peace) under their Hands and Seals, &c. It was moved 
tu quach it, fo2 that the nature and tenoꝛ of the Marrants were not 
expreſſed in the JndiXment : Foz unleſs the Parties know particu⸗ 
+ larly; what they are charged with, they cannot tell how to make 

And fo2 that Reaſon it was quached by the Court. 


Note, Che Court never gives Coſts, fo2 not executing of a 
Crit of Enquiry: of Damages, tho” notice be given, 
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Anonymus. 


A N aAndidment fo2 a Foxcible Entry into certain Lands in the 
[A polleſlion of J. S. was quaſhed, fo2 not ſhewing what Eftt, 
J. S. had; and tho the Moꝛd Diſſeiſivit were in, the Court held, that 
though that might be taken to imply a Freehold, yet it was not 
ſufficient, Vid. Mo. 48 1. And another was quathed, becauſe it wy 
ſaid poſſeſſed pro termino: But the Court held, that if it had been 

ro termino annorum, tho not ſaid fo2 how many Years, it hi 

en well. /. Ui 263. 


if | Note, A Bailiff caught one by the Þand (whom he had a War: 
hi rant to arreſt) as he held it out of a Window. And the Court ſaj, 

That this was ſuch a Taking of him, that the Batliff might juſtif: 
the breaking open of the Houſe to carry him away. 


Kent verſus Harpool. 
T. Jones 6. AY Ejettment: The Caſe came hither by a TUrit of Erroy aut 
3 Keb. 731, of the King's · Bench in Ireland, and divers Points were init 


20, which toncerned the Act fo2 Settlement of Lands in Ireland. Put 
= ale was (as to the great Point at Common Law) to this 
effeck: 

FPather, Tenant fo2 Life, Remainder to the Son koz Life, Re 
mainder to firſt Son of that Son, (who was not bozn) Remainder 
to the Peirs of the Bodp of the Father; the Father died befoze the 
firſt Son was bozn, and whether the Deſcent of the Entail to the 
Son did pzevent the Contingent Remainder, was the Queſtion: 


the Son by At in Law. And the Opinion in Cordal's Caſe in the 
x Cro. 315. wag cited; the great Reaſon in Chudley's Cale, aid 
other Ca es, wherein Contingent Remainders have been held to be 
deſtroped, was foz the pzeventing ol Perpetuities, which would 
have been let in, it Contingent Remainders had been pꝛeſerv d, what: 
ever At had been done by thoſe which had the atual Eſtate, But 
there is no ſuch neceffity of making the like Conſtruckion upon as 
in Lam. It Leſſee fo2 Pears make theLeſſozErxecutoz, the Term 
Is not bꝛowned: But if the Executoz, that hath a Leale, purcha: 
les the Jnheritance, the Term is gone, becauſe it is his own at ; 
but in the other Caſe, the Law ſhall not wozk that, which muſt be 
conſtrued a Devaſtavit. In Lewis Bowles's Caſe in the 11 Co. ant 
Co. Litt. where there is an Eſtate fo2 Life, Remainder to the firit 
Son, Remainder in Fee to the Tenant fo2 Life; the Ellates at 
firſt cloſe and open again upon the Birth of the firſt Son, which 
Hould take the Remainder. And lo it maybe here, 

At 4 lit 


It was argued, that it did not, becauſe the Inheritance came ts 
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But the Court ſeemed to be of Opinion, That the Contingent 2 aund. 286, 
Kemainder was deſfroyed by the Deſcent of the Eſtate Tail. And 287, 386, 
Rainsford, Chief Juſtice, relied upon Wood and ingerſol's Caſe in the? 

2 Cro. 260. where a Deviſe was to the firſf Son fo2 Life, Remain- 
der to the Son which ſhould ſurvive; and there thee Judges againſt 
one held, That the Deſcent of the Fee upon the firſt Son pꝛevent⸗ 
ed the Contingent Remainder to the Survivoz. Et adjournatur. Poſtea 345. 

Note, In Lewis Bowle's Cale the Eſtates were united at the firſt, 

upon making of the Cotiveyance. 


Smith verſus Tracy. 


1 a P2ohibition the Caſe was, One died inteſtate; and whether 2 Ley. 173. 
his Bother of the Hall Blood ſhould come in fo2 Diſtribution, Ch. J. Jones, 

(upon the new Statute of 22 & 23 Car. 2. cap. 10.) was the Que- 4," 
ſtion? | > — OK 665, 

It was argued, That the Half Blood ſhould have no ſhare; foz the 730. y 

Wows are, The next of Kindzed to the Dead Perſon in equal De- Foltca 316. 

ree; which the Half Blood is not. The Wozds likewiſe are,Thole 2; _. . 
hich legallp repreſent their Stocks; and that muſt be intended, in 2 Vent. 2 
an At of Parlfament, ſuch as the Common Law makes to be Re- 

peeſentatives, and not the Civil Law, Foz then it would be, that 

the Baſtard-eigne ſhould come in fo2 Diſtribution. Fo2 their Rule 

is, that ſubſequens matrimonium facit legitimum. Gꝛanting of Ad- 

miniſtration was oziginally Tempozal, and came to the Church: 

men by the Indulgence of Pꝛinces, and therefoze muſt in ſome ſoꝛt 

be governed by the Tempozal Laws. Jn Adminiſtrations the {{thole 

Blood ought to be p2eferred befoze the Half Blood; fo2 next ot Kin 

ſhalibe taken to be meant by the Statute, ſuch as our Laws judge 

to be ſo; Roll. tit. Pꝛohibition 303. and ſo it was held in one Brown's 

Caſe befoze the Delegates in 3 Car. | 

This being a new Cale, the Court gave no Opinion; but av- 

journed it ta the next Term, Poſtea 316, 323. 


Q q Termino 


Termino Paſchæ, Anno 29 Car. II. 


In Banco Regis. 


Nis where Juftices ol the Peace find a _Fo2ce, and make 


Recozd of it upon their Utew; they are to commit the Dt. 
fenders, but cannot reſtoze the Poſſeſſion, | 


Anonymus. 


A Prohibition was pzayed to a Suit in the Spiritual Court, fo) 
Money tared fo2 the Reparatton of the Church, upon a Sur: 


\ . mize that the Tax was impoſed upon one part of the Pariſh, omit: 


Ante 123, 
17 4. 


ting the reſt. And koꝛ this was cited Roll. tit. Bꝛohibition 291. in 
the Point. 

But the Court doubted, in regard it was not alledged, That they 
had offered that Plea in the Eccleſtaſtica! Court; becauſe Repa g. 
tion of Churches fs pꝛoper fo2 their Cognizance. But the Pꝛohlbl⸗ 
tion was granted, and the other might demur if they thought Wt 
But ne in this Term it was countermanded. 355 

3 bee F t Anonymus 3 mn n Ye 2 
ä * 2066 hibfeton) was p2ayed. fo the ien, white there Ps 
ZN Libel foxa Ship taken by Pirates, and carried fo Tunis, an 
there ſold; kor that it did not appertain to the Court to tp th 
Pꝛoperty of the Ship, being ſold upon Land. 

Curia. In regard it was taken by Pirates, it is oziginally within 
the Admitals Jurisdiktion, and lo continues notwithſtanding the 
Sale afterwards upon the Land. Otherwiſe where a Ship is taken 


by Enemies, fo2 that alters the Pꝛoperty: And this was the Opi⸗ 


nion of the Court in Eglesfield's Caſe, in my Lo2d Halc's time, 
contrary to my Loꝛd Hobart in the Spaniſh Ambaſſadoz's Caſe 78. 
Jn the x Cro. 685. they have Cognizance of the Caſe of the Pirate, 
becauſe incident to the Pꝛincipal Matter. 

But afterwards it was obſerved upon the Libel, that there was 
no mention made, That the Ship was taken ſuper altum Maze. 
And tho' there was contained therein very much to imply it, pet 
von, held that to be abſolutely neceſſary to ſuppozt their Juril 
did . 7 


8 5 00 
ONION - BD 


8 | | Note. 


— ND EP. 


Paſch. Anno 2 9 Car. II. in B R I 709 


Note. One taken upon an Excom' Cap was diſcharged; becauſe Pottca 255 
the Writ de Excom Cap! was not delivered er _ Cre and 
enrolled, as is required by the Statute. 


Robinſon werſus Woolly. 


N an Ejeltment upon a Special Gerdick, the Caſe appeared to be 2 97 1099. 
thus; — 
4 Clerk was admitted and infituted to a Benefice within the = 319. 
Diocels of Glouceſter whilſt the Bilhopzick was vacant, and az Keb. 747, 
Mandate from the Archbiſhop fo2 Jnduioi; 'blit-befoze it was exe. 77 3, 821. 
cuted by the Archdeacon, a new Bishop of Glouceſter was conſe- 
crated ; and whether the Jndution coming _ was luffcient, was 
the Queſtion ? 8 
That it was, 
Tt was argued, That after the Mandate . ft was eretuted 
ſo far as the Biſhop had ta intermevdle in the matter. Foz if no 
Induckion does follow, the Remedy ies not againſt the Biſhop, 
F. N. B. 47. h. but an Action upon the Caſe againſt the Archdeacon; 
{02 the Indution is ſaid to be a Tetpozal Ad, 1 Roll. 125, 195. Net- 
ther can ſuch. Pandate be revoked by the Bilhop, 92 be inhibited by 
the King, 1 Roll. 204. 
Again, The Archbiſhop hath a concurrent Jurisdifion with the 
Bichaps thz2oughout his Pꝛovince, and may admit and inſtitute un⸗ 
til the Inkeriour Biſhopatck is full. And the Statute of 23 H. c. 9. 
takes away the Jurisdickton of the Metropolitan only as to Pꝛo⸗ 
ceedings in that Court: In cafe the Inkeriour Dwinary refuſes ta 
admit, the Archbiſhop may do it, as appears Hob. 13. Hutton g 
Caſe, and Mo. 87. 
It was lad on the other ſide, That this was but an Authozity De- 
rived from the Bilhop, and therekoꝛe ceaſing befoze it was executed. 
is determined. The Bilhop may dir ect his Mandate to another, as 
well as the Archdeacon. It was compared to a Letter of Attomey, 
to make Livery, which cannot be done after the DENY of him that 
gave it, Et adjournatur. Poſtca 319. _- 


Anonymus. 


Nan Inkozmation ok Foꝛgerp, the Defendant challenged one of 
the Jury, koꝛ that the Pꝛolecutoꝛ had been lately entertained at 
his Houſe : This was admitted ta the Favour, tho' agafnſf the 
King, (Vid. fo2 that in the x Cro. 663.) And then the Coltinſel fo2 
the Ring challenged another, and were pꝛeſſed to alledge the Cauſe; 


fo2 33 Ed. 1. daes take away the General Challenge, quia non ſunt 
boni * Rege 


QA q 2 _ 


310 


Paſch. Anno 29 Car. II. in B R. 5 


Raym. 473, 
474 


3 Keb. 766. 
2 Lev. 196. 


But all the Court (ſave Wylde, who ſeemed to be of another = 
nion) oꝛdered the Panel to be firſt gone thꝛough, and if w__ were 
enough, the King is not to ſhew any Cauſe. 


Vertue verſus Bird. - - 


N an Action upon the Caſe, the Plaintiff declared, That it was 
agreed between him and the Dekendant, that he chould carry the 
Defendant's Timber from a certain place to the Defendant's Houſe; 
then and there to deliver at ſuch place as the Defendant ſhouid ap. 
point; and that ſuch a Day and Pear he did carry with certain of 
his Carts to the place atozeſatd, the ſaid Timber, there ready to be 
delivered, but that the Defendant delayed by the ſpace'of ſir Hours 
the Appointment of the place; inſomuch that his Hozſes being ſo 
hot with carrying of the Timber afozeſaid, and ſtanding [tt aperto 
Aere they died ſoon after. 
- After Not Guilty pleaded; and a Uerdi# fo2 the Plaintiff, Ventris 
moved in Arreſt of Judgment, That here did not appear any Caſe 
of Aﬀtion; fo2 it was the Plaintiff's Folly to let the Hozſes fland: 
Neither was the Defendant under the Penalty of an Aﬀton bound 
to receive the Timber, 02 appoint a place; but in caſe of Refuſal 
the other might recover what he contrafted fo2 the Carriage, having 
Done all on his part; but not to bꝛing an Aion fo2 not appornting 
of a piace. And by the Opinion of all the Court the Judgment was 
ſtayed. Vid: 2 Cro. 386. Roll. Rep. n MP and Merrit. 


Anonymus. 


T was moved fo2 the ſetting aſide of an | Der of Seſſions, fo? 
the ſettling a Pooꝛ Perſon in a Town, which had been ſent thi⸗ 
ther by a Warrant of two Juſtices, and it was confirmed upon an 
Appeal to the Seffons, Is 
But the Court would hear nothing of the Perits of the Cauſe ; 
the Dwer of the Sefſions being in ſuch cale rb unleſs there were 


an Erro? in the Fown; 


Note, 4 Man gives a Warrant of Attozney to confeſs a Judg: 
ment, and dies befoze the Judgment is conkeſſed : This is a Coun: - 


termand. 


Anonymus 


Uſtices of the Peace at the Seſſions ame the Father of him 
which had the Baſtard⸗Child, to pꝛovide fo2 it under the pꝛetence 
of the reputed Gzandfather ; fo2 the Statute doth enable them to 


tar the Gzandfather of a Legitimate Child. 


4 Bllt 
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But in this Caſe the Court held, There was no Colour, and 
therekoze quaſhed the Oꝛder. And Wylde ſatd, Jt was well Weſtmin- 
ſler⸗Hall Dooꝛs were open. 1 5 | 


Kent verſus Derby. 


Ndebitatus Aſſumpſit. The Plaintiff declared, Chat the Defendant 2 vent. 36. 
| being indebted to him in a certain Sum, pro diverſis mercimoniis 3 Keb. 756; 
ante tune venditis & deliberatis ad requiſitionem of the Defendant to 
1 Stranger, did pꝛomile to pay, 8c. After Uerdiit fo2 the Plaintiff, it 
135 moved in Arxeſt ok Judgment, That this was but a collateral 
pꝛomiſe, and that no Indebitatus Aſſumpſit would lie, fo2 the Debt 
as from the Perſon to whom the Soods were ſold. Wylde and Jones 
held the Aﬀtion well bzought, and cited an Aﬀton fur Indebiratus Aſ- 
ſumpſit lately in this Court, againſt one foz Money pꝛomiſed in Ante 268. 
gzaertage with his Siſter. Vid. R. 120 & 122. Sed Rainsford Chief 293. 
jultice contra. But the Plaintiff had Judgment. | 


—_—_— 


Termino Sanctæ Trinitatis, Anno 26 Car. IT. 
In Banco Regis. 
Howlet verſus Carpenter. 


Copyholder of a Dean and Chapter levied a Fine with Pꝛo⸗ 
| clamation, and five Years paſſe without any Seiſure 02 
Claim by him that was Ocan at the time of the Fine levied ; and 
whether the ſucceeding Dean was barred, was the Queſtion? And 
the Court at the firſt opening held clearly that he was not; fo? if ſo, 
the Statutes of x & 13 Eliz. which reſtrain the Altenation of the 
Church⸗Revenue, would be of ſmall effef, 11 Co. Caſe of Magda- 
len College. 


The Company of Ironmongers verſus Nailer. 


N Treſpaſs upon Not guilty, a Spectal Uerdii# was ta this Cu. J. jones, 
elfeck; That Nailer being one of the Dfficers foz colle#ing of R. 855 
the Duty of Hearth-Woney, diſtrained fo2 a certain Sum, accru- 2 Mod. 185. 
ing fo2 the Chimneys of a new built Houſe which had never been z Keb. 719, 
inhabited; nrither did it appear, that there had been any account of Ine 191; 
the Chimneys thereof returned into the Exchequer. There were 192 
made thꝛee Queſtions t* 9 | | 


Firſt. 
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Firſt, Whether any thing hall be paid foz Chimneys in ſuch nen 
built Houſes | AR 9 5 

Secondly, Whether the Diſtreſs can be fo2 Duty in other pa. 
ces than at ſuch Houles? | 

Thirdly, TUhether there can beanyDiſtreſs taken befoe ſuch time 
as the account of the Chimneys be returned into the Erchequer ? 

As to the ſirſt Point the whole Court were clear of Opinion, That 


uch new Houſes which were never inhabited, were chargeable ; (tg 


the Wowds of the firſt At are expuels, (viz.) That every Owelling 
aud other Þouſe, and Edifice (other than ſuch as are after excey. 
ted). ſhall pay. And there is ns Exception that extends to ſich 
Hoe, alths it were objeited, that the Pꝛoviſo in the Att of 14 is, 
hat the Duty thall. be chargeable only on the Occupier, and every 
Llauſe in the Ac runs upon Dceupiers ; and the Ack of 15 recites 


the King's, Revenue to hade been much obfiruted, fo2 want of ju 


| accounts of Chimneys, under the Hands os the Occupiers; and the 


Ack of 16, charges the next Dceupiers with the half Year's payment, 
where the fozmer Dccupier removed befoze it grew due; which in 
— that ik an Houſe ſtood empty fo? longer time it ſhould not be 


Again, It is appointed to be demanded at the Houſe, and in cale 

— 15 to diſtrain; which ſhews an Intention, that it ſhould be } 
a ted. . | | : 

But it was anſwered, That the TUo2ds befoze mention'd were fy 
full as not to be avoided, and that there were ſundzy Clauſes alſo 
in the Act which did impozt an intention, that empty Houſes ſhould 
pay; and ſo hath been the Pꝛactice ever ſince the Act, and that there 
was no manner of difference between theſe Houſes, which were neo 
built, and other Þouſes; That in caſe there was na Tenant, the 


DOoner mas underſtaod to be Occupier; as if the Owner grants an 


Houle in his Occupation, it would be well, if, he did not inhabit it | 
himſelf, ik it were inhabited by no. other. The A# of the 13 & 14. 
appoints notice to be fixed. upon the Dooꝛ; fo2.an Account to be gi⸗ 
ven in cale there be no Jnhabitaut, and ſix days after ſuch notice 


to enter and take an account, which ſhews they meant that empty 


Houſes ſhould. be chargeable; and why not as well fo2 Chimneys, 
whereof no uſe is made ? ] 

As to the ſecond. Point, The Diſtreſs, is well taken, tho it doth 
not appear to be after an account made into the Exchequer, ko? 
the Duty accrues befoze ; and that is p20vided only, that the Ging 
might be appzized. of the number of Chimneys, and. fo there might 
be a check upon the Calledozs when they make their Accounts 


neither is apy Pꝛaceſs appointed ta go out upon fuch Return ck 


the number of Chimneys. The Statute of 21 Jac. appoints Jilo? 
mers, to be ſion, but if an, Jufoamer. be not [mo, tis but a 
neglef in the Officer: The Pꝛoceedings are nenn, wel 


Trin. Anno 29 Car. II. in BR. 3:13 
fcient, Mo. 447. where 21 H. 8 appoints the Enrolments of Dil⸗ 
penlations in Chancery; pet ik not done, it does not invalidate the 
Dilpenlation. 

Thitdly, The Diſtreſs. was reſolved to be well taken being in the 
King's Cale; fo2 an Ack of Parliament ſhall be expounded accowing | 
to the Reaſon of the Law in ſuch Caſes. 5 | 

Note. Liveſay, the Secondary, craved the Opinion of the Court, 
whether he ſhould tar treble Coſts in this Caſe? Fo2 the At of 14 
gives trebie Coſts where any Perſon is pꝛolecuted, koꝛ what he 
ſhould do in execution of that Ack, &c. which Ack appointed the 
Conſtables, &c. to colleft and execute the a. But now by vir- 
tue of the ſubſequent Ads fo2 the Chimney-Woney ; the Collett- Ch.] Jones's 
on, &c.. is by other Perſons, and the doubt is, Whether they can Rep. 85. 
habe treble Coſts by the Af of 13 and 14. | 

But the Attozney General, who was of Counſel with the Deken⸗ 
dant laid, he would not inſiſt upon treble Coſts at this time, becauſe 
this Cauſe was bzought on by Conſent, koꝛ the determination of 

the doubt about new empty Houſes paying, but deſired that it 
might be without pꝛejudice. n+ 


| Baker verſus Baker. 


— » 


- 


Poohibitton to the Delegates. The Caſe was, That Admini- z Keb. 759, 
A ſtration had been granted to the Wife, upon which an Appeal 753, 858. 
was bꝛought by the Pother of the Inteſtate, upon this Allegation, 
(int'al') That the TUife Had covenanted, that ſhe would not inter: 
meddle in the, Adminiſtration, in regard ſhe had been otherwiſe ſuffi- 
cichtly pꝛovided fo2; foz it was laid, rhat the Eccleſiaſtical Judges 
had not to do with fiich matter. But it was objeted on the other 
ſide,. That, tt felt incidentfy into the pꝛincipal matter whereof they 
had Conuzance,. but they might be pꝛohibited, if they judged the ek⸗ 
eck of it contrary to our Law; neither did it appear, that the De- 
legates would admit of this Alegation, and there were no JI:cce- 
dents fo2 a Prohibition quia cimer. 

But on the other ſide it was (aid, That there would goa Commit: 
ſion out to examine this matter ok cotirſe befoze the Judges Ocle⸗ 
gares ſhould fit to hear the merits of the caſe, and that would take 
uſo much time, that many of the Goods being bona pericura, 
would be loſt, (but note, the, Eccleſiaſtical Judges map p2ovide foz 
the diſpoſition of them, in caſe of ſuch neceſſity, pendente lite.) And 
the Court granted the Pꝛohibition quoad that Ailegation only. 


mY . 


'D 


Anonymus. 


„ 
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Torhil verſus Ingram. 


1 Mod. R. 1 Replevin the Defendant avowed fo2 an Hertot, and Arreg:s 
27 4,0, Of Rent upon a Leaſe, 

; Lev. 210. In bar of this Avowry, as to the Heriot the Plaintiff pleaded, 

Keb. 785, That in a fozmer Replevin bzought by him againſt J. S. the ſaid]. 5. 

$29. made Conuſance as Bailiff to the Defendant, fo2 the ſame Hrriot, 

Ter. 100. and was barred: And to the reſt he pleaded a Releaſe of all demands, 
made unto him by the Avowant bekoze this Rent accrued, and ta 
this the Avowant demurred; SIE 

Frirſt, Foz that he doth not ſhew, that he which made Coty: 
ſance was Bailiff to the now Avowant, fo2 he might make Coty: 
ſance without his Pꝛivity; and if fo, it could be no bar to hin 
now. 

1 Sid. 141. Ag to the Releaſe it was ſaid, That a Bent incident to a Reber. 
ſion would not be barred by ſuch Releale: And lo it was adjudged in 
this Court, in Hen and Hampſon's Caſe, in the Pear 1662. by Foſter 

1 Lev. 100. Chief Juſtice, Wyndham and Mallet, againſt the Qpinion of Iwil. 
den, who now ſaid that that Reſolution was contrary to Littl. Seck. 
510. who ſaith,That a Releaſe of all demands will extinguiſh a Rent. | 
ſervice. And it was ſaid, That in Hancock and Field's Cale, 2 Cro. | 
170. it was adjudged, That ſuch Releaſe will extinguiſh a Bent 
reſerved upon a Leaſe, tho not a Covenant bekoze it be broken. 

1 Mod. 99, To which it was anſwered, That in Wicron and Bye's Caſe,z Cro. | 
486. it is reſolved, That if a Leſſee aſſigns over his Term reſerving | 
a Rent, it will be extinguiſhed by releaſing of al! Demands, But 
Houghton makes a difference between ſuch a Rent, and a Rent in- 
cident to a Reverſion, 5 | 

Fo? rhe firſt Point the Court held, That if the Bailiff had na 
Authozity to make Conuſance, it ought to be ſhewn on the Avoy: 
ant's part; fo2 otherwiſe it ſhall be intended; and this may be tra- | 
verſed by the Avowant here, tho' the Plaintiff in Replevin, when 
Conulance is made, cannot traverſe the being Batltf. | 

But koꝛ the ſecond Point, adjournatur. | 


Sir Walter Plomer werſ#s Sir Jeremy Whitchcor. 


1 Lev. 158. THE Court were this Term to give their Opinions in the 
Ch. J. Jones, I grand Point, (viz.) Wherher Sir Jeremy Whitchcor, (Uarden 
«5 Far * ol the Fleet, were liable foꝛ Eſcapes ſuffered by Duckenfeild his Leſſee; 
3 Keb. 59 Duckenfeild being inſufficient. But the whole Court obſerving an 
656, &. fmperfetion in the Uerdif, which found that Duckenfeild was in⸗ 
ſufficient when put in, and at the time of his Eſcape, but it was 
not found that he was ſo at the time af the Action bꝛought; 


bereupon they declared, That they were all agreed, that Sir Jeremy 
4 1 Whitchcot 
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Whitchcot was liable, if the ſaid matter had been found, but that 

they could not give JUudgMmnt-Wpon the UGerdick as tt was found ; 

whereupon the Parties were permitted to take a Venire facias de 

noyo, but thep rather choſe to have, a Nil capiat; '' Nr. entten, and 

fo bꝛtug a CUrit ot Erroꝛq f their Counlel were verp ſtrong e hot N 

that matter ſhould be intended in a Spectal UMerbi, and- their Ds 885 

claration did atledge him da be infufictent at the time of the Rifor 
brought. But Str nn _ ny md the 

| _ "OO did not Noterd. "2118 5 Bt e 


291 I. 1IR33 1151 


kat verſus Withers 


In Debt ogainit an Exerutoz, wggeſting a. Derlei, and to 2 Lev. 209. 
charge him in his own Bight. 3 Keb. 797, 

Che Defendant pleaded a frivolous I lea; fo which it wasdemur: a 
red; dut then Exception was taken to the Declaration, That it 35, 
did not ſet foxth any Judgment obtatneo befoze, againſt the Execu⸗ 2 Lev. 45. 
toꝛ de bonis teſtaroris, without which this WMion would not lie in Po!tca 321. 
this mannet. Vid. Wheatly and Lane, Hill, 20 & 21 Car. 2. in Saun- 3 Keb. 735. 
ders. And of that Opinion were the Court; but Serjeant Pember: Sund 216. 
ron Deſiring to argue it, fayfng there was no Viecence 1 in realon 1 Sid. 397. 
between the Cales, adjoutnarur. 0431, 


| Anonynay, 71 43633187 207 11G 


"be Coutt mid, Chat in caſe of echt! and Anus foined, 
7 the {Party could not carry it down to der le. by n kor 
ew! not tran the ing. 


Aſtree h Ballard. 


"pe * was, The: Plaintiff had ttroveren againiif t 0 in 2 Lev. 195. 
CTrover, and now bzought- a Scire facias againſt the Bail ; * M04. 34 
hs pleaded; That he had caken one of the Puncipals in Erect- . = 
tion, befo2e the Scite facias taken out. 1 Ro. 897. Ik one hath Ere- ; Kev. 729, 
cation againſt che Pꝛincipal, he cannot afterwards pꝛoceed againſt 723, ob; 
the Bail, nec econtra. But Paſchæ 28. of this King it was reſolved 7 05s wo. 
in the Caſe of Orlibary and Norris, where the Ball was taken firſt 7 

in Execution, and afterwards the Pꝛincipal, that they ſhould be both 

detained until latiskadion, contrary to 1 Ro. 897. So that it ap- 

pears, that the Plaintiffthall not be concluded by His Eledion to 

Nacerd ngainſt the one fieſf. But here the difficulty is, that the 

Bail by the Blaintitk 's a# is diſabled to bing in both their Bodies 

ucco ding to the Condition of thetr Becognizance, be eee 

ne of des _— Es Ab nreÞ 613 


N t Smith 


— 


2 Ira — Car. H. in E R 


Wr r r * — Ad * ä — » 


£ 97 22 "PE 
0} {81 +5 1 # 8 


| Smith eue ey. FIT 
3207 31111 IT: 8.1)" 343 
Ante 307. 135 a Pzohibition the- caſe was, Eliz. Smith died Jateftate, leaving 
Foltca 323. 4 two Bzothers, one of the whole Blood, and the other ok the 
i Loy — half Blood: And in 1 — They would admit 
93. upon the A of a2 and 23 Car. 2. cap. 10. „AGpon which a 1220hibitt 
3 Keb. 669, on was granted, to which there was a Demurrer. And the Que: 
285 770s ſtion came upon theſe Wlows in the At, (viz. That diſtribution is 
to be made ta the next ot Kin ok the. Inteſtate, who are in cqual 
5 and ſuch as legally repꝛeſent them. 
Foꝛ the Plaintiff} it was latd, That Statutes: were to be erpound. 
92 7 ed by the reaſon ofthe Common Law, which took no conſideration 
blk thechalk Blood; inlomuch that an Eſtate chould rather eſcheat 
then deſcend to the half Blood: Then the:(Uo2d3! of the At are, 
ſuch as legally repꝛeſent them, which they both do the common 
Anceſtoz, but not one another. In this caſe Conſideration 1s to 
be had ok the intent of the Inteſtate, which muſt be ſuppoſed to 
prefer the Brother of the whole Blood. Dyer 372. |ſted's. Caſe, where 
the Executoꝛ dies Inteſtate, the Reſiduary Legatee of the firſt Te: 
ſtatoꝛ ſhall have Adminiſtration, and not the next ol Kin, becauſe 
that is ſuitable to the Intent. 
On the contrary it was argued, That altho' the half Blood be 
rejected in delcents; pet it is regarded in other Caſes. 3 Co. in 
Ratcliff g Caſe, the half Blood may be Guardian in Soccage. Vid. 
2 Ro. 303. and Style's Rep: 74, 75. fo; granting of Adminiſtrati- 
ons to the half Blood; there cannot be two degrees maͤde ok the 
whole Blood, and the halk Blood; neither does our Law make any 
diſlindion, but when it whol ly excludes them. 
Curia. The intent of this Ac was, to give the Eccleſiaſtical 
Court the Jurisdidion in this matter, and to p2ovide foz the diſtri⸗ 
bution of Inteſtates Eſtates ; which they had a long time attempted 
and conteſted, but were ſtill pꝛohibited, but now this Ac permits 
them to pꝛoceed; and it were fit: we ſhould be infozmed, what their 
Courſe is and has been, and Ay let ug gn we Civilians as | 
to w. point. Poſt. 323. * 


0 3 3 The King and Marlow. | 
42 31 | 3 17 Inn 
> Kcbe 736 bf e Delendaut, being a a Bunter, was indided tm his ſecond 
4 a Offence, fozPzinting-of a Seditious Book contrary to the At 
of 14 Car. 2. cap: 33. und being found Suilty at the Sefltons of the 
Old Baily, the Judgment was given, That he ſhould be fo2 ever 
dilabled to exerciſe the Art 2 Hyſtery of Painting, and pay 20. 
TY and to ſtand in the * And a TUrit of _— = 
: | adus 
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bought, and Errors were afligned in the Judgment, as varying 
from the TUlo2ds of the At. For, 

Firſt, The Ac is, That he ſhould be diſabled to ercrciſe the Art 
and Yyſtery of Painting 92 Founding of Letters: And the Judg- 
ment is onlp to diſable him from Painting. — 

' Secondly, The A is, That he ſhall receive ſuch further punith- 
ment by Fine, Jmpziſonment,'o2 other Cozpozal' Puniſhment : And 
the Judgment is, both fo2 Fine and Coppozal Puniſhment, when it 
ought not to be fo2 both. 

Curia. The firſt is, as it ſhould be; fo? Pꝛinting and Founding 
of Letters are two diſtint Trades; and the Moꝛds are to be taken 
"eſpetively to ſuch Trade as the Defendant is of, 

Again, tis a Rule, That a Man thall not align an Erro? in 

that which is fo2 his advantage. 

But the ſecond was held an Erroz, fo2 that the Ad did not in- 
tend a Fine and Coꝛpoꝛal * both, and . the Judg⸗ 
ment was reverſed. 


— 


—B F * * 


Termino Sancti Michaelis, Anno 29 Car. II. 
In Banco Regis. 


Davis verſus Price. 


of Trover, where Judgment was given by default, 694 
The Erroꝛ was afligned in the Declaration, which was de 
decem Juvencis (Anglice. Bullocks and Heifers,) and not ſaid hom 
many of one and of the other. 

But it was anſwered, That the -Latine Mod being pꝛoper and of 
known ſignification, the Anglice was void, accoding to O, born 8 
Caſe, 10 Co. But the Court revecled the Judgment, and cited the 
Cale befoze in this Court, Trover de viginti ovibus matricibus & 
agnis: And it was reſolved to be naught, fo2 not aſcertaining the 
number of each. But Twiſden ſaid, There was a Trover bzought 
de viginti averiis, (viz.) bobus, agnis. &c. and viginti was applied 
to each Species, and held well. Jt was offered in this caſe, to di- 

ſtinguich it from the caſe de ovibus matricibus & agnis, that there 
the Latine was of two ſoꝛts; Sed non allocarur, fo2 the Cows here 
being * it was all one. 


Br | Datron 


1 Etroꝛ upon a Judgment in the Common Bench in an Acion 
3 Keb 693, 


* 
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Dutton & Uxor verſus Pool. 


3 Keb. 786, [7 Aſſumplit, the Plaintiff declared, That his-Tife's Father 
_ 814, — being ſeized of certain Lands now deſcended to the Deken. 
2 Jus. dant, and being about to cut'aThouſand pounds worth of Timber 
Poſtea 332. Off from the faid'Lands, to raiſe a Poꝛtion fo2 his ſaid Daughter; 
Ante 6, 7. the Defendant p2omiſed to the Father, in Conliveratfon that he 
_ 210. would fozbear to fell the Timber, that he would pay the ſaid 
31 Lev. 139. Daughter rr in 29 . 5 en! 
Atter Cervix, upon Non Aſſumpſit, foꝛ the Plaintiff, it was 
moved in Arreſt of Judgment, That the Father sught to have 
e bought this Action, and not the Pusband and (Aike; and there 
T. Jones 103. was a Cale ſhewn to be adjudged in the Common Bench, Hillary | 
2.3 and 24 Car. 2. Rot. 1538. between Pine and Norris, where the 
Son p2omiſed the Father, Chat in Conſideration that he would 
ſurrender a Copyhold to him, that he would pay a certain Sum 
to his Siſter, fo2 which the bꝛought the Aﬀion, and then held that 
it would lie fo2 none but the Father; fo2 where the Party to whom 
the Pꝛomiſe is to be perfozmed, is not concerned in the meritozious 
cauſe of it, he cannot bzing the Action, But if a Pꝛomiſe were 
to a Man, that if his Daughter ſhould marry his Son, he would 
give her 1000 l. there, becauſe the Daughter does the Ac, which is 
the Conſideration, ſhe may bꝛing the Action. | 
On the contrary, the Cale was cited, 1 Roll. 32. Starkey and 
Miln, where, in Conſideration of certain Goods ſold, the Pꝛomiſe 
was to pay part of the Money to another, there that other might 
bing the Aﬀion, And it differs from the Caſe where Yoney is de- 
livered to A. to pay over ta B. B. may being Debt. Yelv. 24. Jf 
the Father had in the Cale at Bar cut the Trees, and the Son had 
ſaid, Let me have the Trees, and J will pay the Daughter ſomuch, 
that had been the fame with the Caſe befo2ze cited, 1 Roll. and it 
doth not ſeem to differ, as it is 1 Cro. 163. Rookwood's Cale, whete 
the Father being about to charge the Land with a Rent of 4 l. per 
Annum to his Younger Sons, the Eldeſt pzomiſed, That if he 
wotld fo2bear ta charge the Land, he would pap the 4 |. per Annum, 
and the Sons upon this bꝛought the Aſſumpſit, and recovered (bed 
vide librum, that P2omile is ſaid expꝛeſly to be made to the Sons 
wha were pꝛeſent.) Vid. 1 Cro. 619, 652. Lever und Haw's Cale, 
where the P2omiſe was made to a Man, in Conſideration, that he 
had agreed that his Son ſhould marry his Daughter, and to ſettie 
ſuch a Jointure upon her, that he would give the Son 200 l. with 
her; and fo2 this the Father bought the Adion, and held well 
bzought, tho' the Court ſeemed to incline, that the Son might 
alſo have bꝛought it. And the Court here inclined fo2 the Jlain- 
tiffg. Sed adjournatur, Poſt. 332 


4 


Saunders 


. 
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Saunders ves Williams. 
N an Aion upon the Caſe, thePlaintiff declared, That he was z Kev. 820 
ſeiſed in Fee of one Acre, and poſſeſſed koꝛ a certain number ok dt. John _ | 
pears in another Acre, and had a Common in Black-acre fox Beaſts . cenn 
ſerant and couchanc thereupon , and that the Defendant put his Infra 356- 
Braſts in the place, and diffurbed him. 
The Defendant pleaded a Title of Common to himſelf alſo there. 7 1 
pon which Ilſue was joined, and found fo2 the Plaintiff; and it 8 * | 
pas nom moved in Arreſt ok Judgment, That the Plaintitk had T. ſoncs 48. 
made no Title to the Common by Pzeſcripcion o2 otherwiſe. 
dedd non allocatur: The Defendant being a TUrong doer: And 
the lame mat ter was adjudged in the Court between St. John and 
Moody, Mich. 27 Car. 2. quod vide ante, and in the 2 Cro: 43. 
122. & 3 Cro. 500. 7 2,97 792” CONTI RTI0< 


VVobinſon verſas Woolly. 


T3 caſe was this Term argned again: And Holt argued, Ante 309. 
1 That the Induckfon, tho executed by the Archdeacon after _— 
the new Biſhop was conſecrated, was ſliffictent. 21 199. 

The Bithop ts only to admit and inſtitute, and to ſend a Man- 3 Keb. 747, 
date to the Archdeacon to indy, who is to do it de communi 773, 821. 
jute; and therefoze if the Biſhop hath admitted and inſtituted, 
and made a Yandate fo2 Inducion, tis a ſuſüctent Excyle ko; him 
in a Quare impedit; (11 H. 4. 9.) fo2 a Biſhop is meerly a Spirt: 
tual Officer. A Pꝛebenbarp is to be induXed by the Dean and 
nr Fon CE * 

But tis objecked, That the Aꝛchdeacon does not induck ex OM- 
cio, but a Mandate from the Archbiſhop is requiſite; (ſeilicet) 

Rt The Mandate is to intimate to him, That the Party is 
inſtttuted. | | | EE 
Secondly, To oblige the Archdeacon to induf, under the penal- 
ty ok an Eccleſiaſtical Cenſure. | 3 5 

But ik if be granted, That the Archdeacon's authozitp in this 
matter is only derivative; pet that being executed (by the Man⸗ 
date) quoad the Guardian of the Spiritualtics, what remains ti 
be done, remains only to the Archdeacon, who ſhall finiſh what bath 
pꝛoceeded ſo far already; Ir a Venice be awarded to the Cozoners, 
becauſe ok Kindzed in the Sheriff's Family; tho a new Sheriff 
comes in befoze it be returned, yet the Cozonet wall pfaceed in 
the Execution thereof. The Sheriff ſeized Goods by a Fieri facias, 
and befoze they were ſold a new Sheriff was made, and then he ſold 
them, and it was reſolved that the Sale was good, in the 2 Cro: 
73- Ayre and Aden's Caſe, | | © 

| E 


Vent. 38, 


320 


— 
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(Sed nora, the Court ſaid, That if the old Sheriff had return 
ed, That the Goods had remained in his Hands pro defectu empto- 
rum, a Diſtringas ſheutd have gone to have them Delivered to the 
new Sheriff, and then a Venditioni exponas ſhould-have gone to the 
new Sheriff. Vid Yelv. 44.) 

In the 2 Cro. 48. the Crecutons of the Biſhop ol Carliſle were 
admitted to puocted in a Suit commenced by the Teſtatoz in the 
Eccleũaſtical Court, becaule the Suit was well commenced, and 
the Court were polleſſed of the Cauſe : Mhere Commiſſioners of 
Dyer and Terminer have given Judgment, and a new Comnuſſion 
granted which determines the old; pet the koꝛmer Judgment may 


be erecuted, Bro. tit. Commiſſion 13. So by the Sitting ol the 


King's Bench, the Commiſſion at the Old Baily, being in the 
ſame County, is ſuperſeded, and yet Execution is done in ons 
time. 
But the Court ſaid, That was by the Statute ok 2 E. 6. 

Again, Jnduiton is but a Fownality, and therefoze ſhall not be 
ſo ſtritly examined. There the Queen granted to two the Stewatd⸗ 
ſhip of a Banoz, it was held, That Admiſſion by one of them was 
lufficient. . Mo. 107. Noy's Repotts,. (Quære that Cale) the Arch 
deacon having received a Mandate foz Jhdution, makes a Pꝛecept 
omnibus literatis infra Archidiaconatum to indud, and a Clerk who 
did not belong to. the Archdeaconty made the Jndufion; and this 
was held to be well enough. 4 

Saunders contra. The only Queſtion is, Whether the Arch, 
deacon indus by his own Authoꝛity, o2 derivative from the Biſhop: 
Fo? if by the latter, then the Jndufton cannot be good, 

Tis clear, That the Archdeacon is but Miniſter Epiſcopi, and 
in his Pꝛecept to thoſe of the Clergy to execute, he docs as q 

Sheriff doth, who in his Pꝛecept to his Bailiffs, recites his 
Mandate. Tf the Sheriff makes Execution after the King's Death, 
if he hath notice thereof he fs excuſed in Treſpaſs ; but the Exe⸗ 
cution ſhall be avoided. It appears by the making of the Statute 
of 2 E. 6. of executing Judgments given by Commiſiancrs aftcr 
ſuch time as the Commiſſion is expired, is a great Doubt; aud 
yet there the thing was executed in a great pact : But here tis 
but one ſingle At, whereof no part was done b:foze the new Biſhop 
was made, In Sir Randolph Crew's Caſe in the 3 Cro. 9. it ap- 
pears, that CommiMſoners to examine Mitneſles could not pꝛo⸗ 
ceed after notice of the Demiſe of the King. 

But here tis objecked, Chat the Uerdift finds that the Archdea- 


ton had no Notice. 


IJ anſwer, That the Confecration of a Bilhp is a publick and 
notonous At. 


1 And 


— 
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And all the Court were of Opinion, That the Induckion was 
wholly void, and gave Judgment ko: Woolly the Defendant, and 
\d, It was a Miniſterial A in jure Epiſcopi, and like a Letter of 
WW citozney to deliver Seifin, which cannot be executed but in the Life #2 Her 


of him that made it. Ante 309g. | | — ” 

Corte, CUhether this Judgment was not afterward reverſed in Zxchequer- 
the Exchequer Chamber. 1725 | Chamber. 
| | Ent verſus Withers. . Ch. Iuſt. 

| | Jones f. 79. 


The Cale was, Debt againſt the Executoz upon a Bond of the Ante 315. 

1 Teſfatoz, and it was brought in the Deber and Detinet, 2 Lev. 209. 

ſuggeſting a Devaſtavit in the Exetuto. wee * 

Che Defendant demurred: Foz altho' ſuch Ackion will lie, if 77%. 14, 

there has been a Judgment againſt the Executoꝛ, vet no ſuch Action 255, 256. 

has been upon a Bond; and tis hard upon ſuch a Surmile to 2 * 1455 

charge the Executoꝛ in his own Right. PO EFT,” 8 
But on the other fide it was ſaid, That this differs not in 

Reaſon from the Caſe of a Judgment, and upon Nil deber the 

whole Matter ſhall be bzought in Queſtion; as whether the Bond 

was ſealed, &' And in a Caſe between Merchant and Driver, 

tried at Guild-Hall befoze my Loꝛd Hale, where it was bꝛought as 

this; becauſe the Plaintiff could pꝛove no acual Waſting (as is nc- 

ceſſary in this Cale) he was nonſuited. But Hale took no Ex- 

ception to the Afton. . | 335 

But the Court ſaid, That they would extend theſe Adions no 

further than they had been already reſolved ; and they would not 

agree, that an Executoꝛ ſhould be held to Bail upon a ſurmiſe of a Poſtea 255. 

Devaſtavit, and ſo Judgment was given fo2 the Defendant, Ante contra. 

15. 5 | 

Pierce verſus Win. 


Rro2 out uf the Gzand Seffions of Wale; : The Caſe upon a ; xcb. 787 
Special Ucrdift was thus; 

A Devile to one and to the Heirs Males of his Body, with a 
Proviſo, That if he does attempt to alien, then immediately his 
Eſtate ſhall ceaſe, and another ſhall enter. 7 

The Deviſee in Tail made a Feoffment, and he in Remainder 
entred, and Judgment was given in the Gzand Seſſions koz the 
Feoffee againſt him in Remainder. 

And the Errozs were afligned in the Matter in Law: And to 
maintain the Erro2s it was ſaid, That ic muſt be agreed of all 
Hands, that a Tenant in Tail could not be reſtrained from Alien⸗ 
ing by Fine oꝛ Recovery ; and alſo, That in this Caſe a bare At- 
tempt would be no Breach, accoding. to Corber's and Sir A. Mild- 
mays Caſe, &c. And alſo, That a Tenant in Tail might be 
teſtrained to alien by Feoffment o2 other Ack which was tozttous, 

2 | and 


. _ —— —2bꝓ 2 
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art wowee Dilconkintlütite; ard this Pꝛovito iv 
| api; on! e the, the Feoffirete itt ze 4 Bunch fort ut ts 
an 
— Ihe %itvntibh-6f the Crows of o Con. 
4 wi 80 vition an the ade Spblance is 40 P en an the Korn gf 1 


OY 2 ſhall give the Land in — — marriag? tuith the bag 
tter of the Feoffoz: This cannot purſued; yet the Feoffee 


8 a Oltt as near 117 - Co. 1 Inſt. 217. So upon 
9 fc fs Elbe the Lond t malt in Frank-Mrhoignt t/ But 
this Kitile höds (efpecialty'tn 115 "Wer? the Intent is chiefly 

bg —— 6 as eviſe of aff his Refits win pals Reverſions upon 


x40 CM Eg Tis E 160 7 f he if he does attempt to 
SY Hy 115 4 oy to f if he doth aten, 6. 
Seti, Cipether 55 'Froffment wall beterinſie-the Efrate 


uaſi by Limitation, ſo that ie Rehfieriman thafl-take lm me. 
Ante 2co. dy by Exktukd De ſeß und t 5 A 28 clear. Foz WO! in 
cc 8 757 At the ETtoꝛzd Tonditi- 

un hall not in u il be faden as 3 Un ator; pet the Curtent 

_ of the Ailthoxtttes ſince are dthcttvi 
But here the Court held Convitioh bow; Foz a Dat tannot 

de teftratied krom an Attempt to alten: Fo! non conſtat what ſhall 
de judged an Attempt, aud hoh tan it be trie? And when the er⸗ 
19 iT Moꝛds are @ there ſh tall not be made ot fbzt ot Ton- 
115 * 1 it impe And fo the Jadghient wn af: 


Obe ſa Berefthim, 29 Gif 


3 Keb. $00. Jen: fo? 1 8 at two half Pears. 
$10, $28. As to one of them the 'Defendiiit pleaded non deber. 
2 Lev. 209. And as to the other, Actio,non; becaule he ſays, De was ready to 
Pap it at the Duy and Plate, and has. deen ever inte; & proſert in 
10 the b bone, ideo petit Judicium de damnis. CU ch the 
kutick Femutrev, 
Typo Har he did Hot wn a, nod obrulit; £60 where the Time und 
185 of] Payment is certain, Sempet paratus is no Plea wtrhout 


Foz the Otkendant i was faid, . the Pleintiff ought to re⸗ 
Ante 252. gp to. to a emand, 1 Inſt. 24. "Tis FA Plea fo2- the Heir in 
1 1s Dam ages to fap, That * was always ready. 
— ſtal Beets yy daf 2 85 peaved without an Obru- 
br Noll iN nd menklon of a Tender. 
tt then dnother Faint was kound, That it wus pleaded in Bar, 


Raym. 419. 


WE it orlifht to Have been by in Pat of . And not 


T6 the 11 ald fs wig: agreed to te kütt 


* 
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55 the Court held the Plea to be naught fo? the other Cauſe 
alſo. "OY 
* Smartel and Scholler 


T Nan Ejeament upon a Special Gerdick, the Cale was: 


A Man deviſed his Land to J. S. after the Death of his life. _ 262, 
And after Argument the whole Court were of Opinion, That T. Jones 98, 


J. S. not being Heir to the Deviſoz, there ſhould go no implted 255: 5, 7: 


Eftate to the Wite z kor an Petr ſhall not be defeated, but by a ne- 2 Keb. 
| |; | Reb. 816 
ceſſary Implication. Poſt. 376. | | 32. 
| | 1 376. 
| 1 did. 191. 


tiff, He would have given Dean Money to have robbed Gol- 2 = 805, 
ding's Houſe, and he did rob the Houſe. n 12, 841. 


—— | Lev. 20. 
After QerdiX,it was moved in Arreſt of Judgment, That the firſt att 


Smith verſus Tracy. 


A he Caſe being moved again, the Opinion of the whole Court Ante 307, 
was, That the half Blood ſhouid come in fo2 Diftribution 316. 


upon the new At; Fo2 as to the granting of Adminiſtration, the Molloy 316. 


being of Guardfan, &c. the half Blood may be taken nearer of Ter 277. 
Kin, than a moze remote Rinſman of the whele Blood. Mo. 63 5. Sir Flo 
| Ro. Rep. 114. Ante 30), 316. | 


J 


Bꝛings his Habeas Corpus: The Return was, That he was 
J- committed by J. S. J. N. T. K. (to whom, and others, a Commiſ: 
ſion of Bankrupt was awarded) fo? refuſing to anſwer a Queſtion 
put to him concerning the Bankrupt's Effate, &c. and ſo Commiſ- 
{us fuit in cuſtodia by a TUarrant to the Dfficer Virtute Commiſſionis 
prxdiaz, & hæc eſt cauſa captionis ſeu derentionis. &c. 

The Counſel fo2 the Pꝛiſoner took thzee Exceptions to the Re: 


4 Keb. 669, 


's Caſe. 8 2 776, 


Sl Ft, 
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3 Keb. 841. 


Firſf, Foz that there did not appear a ſufficient Authoꝛity: Foz | 


the Commiſſion is ſaid to be granted to them and others, and 
then they could not ai without the reſt ; fo2 the Return does not 
erpzeſs any Quorum, &c. in the Commiſſion. 

Soy Inſtead of Commiſſus in Cuſtodia, it ought to be Cap- 
tus, fo2 that is the uſual Fowm: Fo2 this is, as if the Commit- 
ment were by the Officer that makes the Return. | 

Thirdly, Hæc eſt cauſa captionis ſeu derentionis, is uncertain ; 


koꝛ it ought to be & derentionis. 


And upon the firſt and laſt Exception, the Pꝛiſoner was dilchar. 
ged by the Court; but at the ſame time was told by the Court, 


That he muſt anſwer diredly to ſuch Queſtions as were put to him, 


in oꝛder to the diſcovery of the Bankrupt” 5 9 02 elle he was 
liable to be committed. | 


— 


T, ermino Sancti Hillri, Anno 29 & 30 Car. II. 
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Harringron' s Caſe. 


2 nein tien was pꝛeſented anainf bim, koꝛ that be malt: 
ctouſly and traiteroufly intending to ſtir up Sedition, and 

to create a Diſturbance between the King and his People, up- 
on a Diſcourſe of the late Rebellion and thofe Perlons which 
were executed at Charing-croſs fo2 the Murder of the late King, in 


præſentia & auditu quamplur-: utteravit & propalavit hæc verba per- 


nitioſa ſequentia, (viz. Gubernatio noſtra conſiſtebar de ttibus Sta- 
tibus, & fi eveniret Rebel lio in Regno, niſi foret Rebello contra om- 


nes Status, non eſt Rebeliio. 


Upon Not Guilty pleaded, he was found Guilty of peaking the 
pꝛecedent Mos, and not Guilty as to other TUo2ds contained in 
the Inkoꝛmation. 

Jt was moved in Arreſt of Judgment, That Gubernatio ſignified 


the Exercile and Adminiſtration of the Government, .and not the 


State of it, which Regimen doth. { 
Again, That it was Conſiſtebat, and ſo might relate to the Bri- 


tons 02 Saxons time, 02 to the late mutations of the Fozm of Go- 


vernment amongſt us, and that to put the TWozds in Latine (without 


an Anglice) was not to be allowed; fo2 the Tranflation might ei⸗ 


ther aggravate o2 mitigate the Senſe ; and that ſuch a Pꝛecedent 
might be pꝛejudicial as well to the King, as the Defendant, 2 
I 4 Blix 


"we _ — n Po 2 - — 4 r ran 1 v "oc, 
e EY tet tt, DER IT: gad ES ER e = 
12123 oe ANI 8 an 7 er SS 1 


Op eo ee os oe ee 


| 1* was ſaid by the Court upon an Indickment againff one fo2 3 Mod. 27 


— PL 8 - 


IS. Wy 
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But thole Exceptions finding little Weight with the Court, his 
Countel pzoceeded to juſfifie, o2 at leaſt to extenuate the Mozds, 
alledging, That the Relation was ſo great between the King and 
People, that to raiſe a Rebellion againſt the King muſt allo affeck 
the other States, and this, whether the King be taken (as ſome 
would have it) as one of the thꝛee Eſtates; oz (as others) that 
the Loꝛds Spiritual and Tempozal make two of the Eſtates; and the 
Commons the third, and the King as Chief and Head of all, as is 
the Statute of 1 Eliz. cap. 3. where the Lows and Commons call 
Eſfates of the Realm of England, and ſo is the 4 Inſt. 7. 
But the Court ſuppoling that the Moꝛzds did tend to ſet on foot 
that Poſition upon which the WarC(levied in 1641 by the two Houſes 
againſt the King) was grounded, were much difpleaſed, that the 


_ themſelves the Queen's Obedient Subjets, repzelenting the thee 


Counſel would pꝛetend to defend them, oꝛ put any tolerable Senſe 


upon them. _ | | | 
It was alſo inſiſted upon by the King's Connſel, and agreed by 
the Court, That the ancient Pꝛecedents, and many later allo, were 
uſed to expreſs the Wows in Latine, and this purſuant to the Statute 
of E. 3. which requires, that their legal Pꝛoceedings ſhould be in 
Latine; and it the TUlows were not ſo elegant, yet they would ſer ve 


in an Jnfounation. 8c. where tis rather choſen to put in Wozws 
- agreeable to the phzaſe of the Law, than to Tully's Pꝛattons. 


And ſo the Court (Wylde being abſent) delivered their Opinions 
fo2 the King; but took time to ſet the Fine, and immediately com- 


mitted the Defendant. who befoze was upon Bail) as the courſe 


is when Judgment is given, altho' no Fine was ſet, Poſt. 327. 


Feit een Anonymus. 


rekuſing to tane an Apprentice bound by the Church⸗wardens 7 Ler. 84. 


Raym. 66, 


and a Juſtice of Peace accoꝛding to 43 Eliz. that in ſuch cale a Ban — 
cannot be compelled to accept an Appzentice I Sid. 99. 


Paget verſus Dr. Voſſius. 


Rin. 26 Car. 2. Rot. 583. In an Eje#ment upon a Spectal 2 Lr. 191 


I - Aerdi the Cale appeared to be this t: ones Ch. 


Dꝛ. Brown by CUill deviſed certain Lands to Dx. Voſſius, the De- __ 7 


3 _ 
kendant, (a Dutchman) during his Exile from his Country; and 3 Keb, 628 


if it ſhould pleaſe God to reſtoze him to his Country, oz that he 749. 
thould die, that then the Lands ſhould go to the Lady Mary Heven- 
ingham in Fee, who was the Leſlo2 of the Plaintiff, 


St 2 It 


1. 


\ 
* 
4 


— —— — N — 
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- — — — — — 
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It; e den 
eath of 


That at tho time of making the Ci, and the 
Gra any that the DoJo2 was fallen into Dilpleaſure with 
1 Ae inp 5 roy had taken a Penſign from him of 140 1. 
8 ings exiled by anp Act o State, and that the (ar 
aley,. and that the Doito2 might return, ik he pleaſed ; 
4 piverg * ments on both Sides this Term, Judgment 
l was FOI * — ekendant by the whole Courrt. 
x 6. wag: not- cxiled by any publick Edict, che cim muſt 
Lig . ablente krom his Country : : —— the 
— r. bim ok his —— 


an, there mas (Car between England ann the 

| by realon thereok he came aver: But did 
| | 

| A i * 0 that they had refed him to his Penſion 

- F91they laid, There was a Cloſuntary and Compulſoy Exile, and 

t thoſe matters which dove him amay did Kill 


The King verſus Plume. 


— 


1 TE was indied upon the Statute of the 5th of the Guern bur 
3 Keb. 816, that he had ſet up, uled and exerciled artem myſterium ſive 
43. manual. occupationem Pomarii, Anglice, of a Fruiterer, being a 
"TI! Crade, Mytfern, 02 manual Deeupation uſed in this Kingdom, the 
 426þ dap of Jaqpary;, Anno Eliz. 5. in which Trade the ſaid Plume 
inn nat heonght up by the ſpace of ſeven ears, Ce. and to this 
the Defendant demurred. 

Foz that it hath been held, That the Statute ertends not to every 
Trade, but to ſuch an one as cequires Art and Skill, and there: 

= not to a Hemp-drefler, as in the  Cro. ſo in 2 Bulſtrode 188. 
mae. 46 Pippm menger, as in x Roll. Rep. 10. And ſo n Gardiner 
hath been reſolved nat to be mithin the Ack. In the 1 4t of this 

Arn, the Morreneene wan fa2 the Trade uf a Barber, but no Judg · 
WW given ; (but others ſad, That in that cale Judgmont was fo? 
Dl > bnact was find, That the Quetion here is not of 
thoſe woch ſell ames in Stans but the Tradeofa Fritftereris well 
known, and they are incoꝛpoꝛated in London, and there 3 

3 muc 


— 


— 
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— 5 in ſozting of Fruit, and in judging the durableneſs 
ereof. | | 

But the Court inclined fo2 the Defendant. But heing inkoꝛmed 
by the Counſel fo2 the King, that there were many Precedents, it 
was adjourned, Poſt. 346. 


Harrington's Caſe. 

I Arrington was again bzought up, and the Court fined him a 
H Thouſand pounds, and awarded that he ſhould recaut the 
los in ſuch Wows as the Court Hould vitez, and to find Sure: 
ties fo2 his Good Behaviour foꝛ ſeven Years ; after which he p2ony- 
ted n Crit of Erro2 returnable befoze the Los then 1 — : 


. 


arliqment, and prayed that it might be allowed, and that he! 


* 


be admitted to Bail. | 1 7e 4 1 
The Court faid, That they allowed the TUrit, but wayld gvviſe 
whether they ſhould bail him oz no, and ſo remanded Him to 
Puon. 3 
| Anonymus. 


In Allault, Battery and Mounding, the Plaintiff after Aer⸗ 
dict moved the Court koz an encreaſe of Damages; the Court 
ſaid they could not do it, if the Moꝛd Maihemavit was Got in the 
Declaration. 2 zun n, RIF DEL ITORY 
DONT 10: 363 3008 Clark's Caſe. | 


ay92, &c. of London, A Cu⸗ 3 Keb. 764, 


1 on an Habeas Corpus to the 


ſtom was returned to digt | h e, and commit a Freeman 799, rt. 
Los ſpeaking. opptobzious Waws of- an Alderman, ». 1 ok gel 
The Court ſaiv, They might fine in ſuch Caſe, but the other nn. 
Hom would nat hold, rotwithitanving the k of Convirmation of 
their Cugonms, oo nenn 


Termino 
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Ante 93. 


2 Mod. 66. 


2 Vent. 29. 
beating the Hugband, and lo much koz beating of the Mike. 


a Termino Paſchæ, Anno 29 Car. 1. 
In Banco Regis. | 


; Anpaynys. o by hy * "EY ny A 8 * 


N Treſpaſs of F vattery by Baron and Feme, lo beating of 


them both. 
Upon Mot Guilty, the Uerdi# was fo2 ſo much Damage fo; 


The Court ſaid upon a motion to arreſt the Judgment, That the 
Plaintiff might releaſe the Damages {02 venting of 1 and tabe 


Judgment fo? the other. 


The King vcrſus Mead. 


| N.Jnfozmation was bꝛought againſt him, upon the Statute of 
17 Car. 2. which reſtrains Mon⸗confozmiſt Miniſters from 
Cpabiting within five miles ol any City, Town Coꝛpoꝛate 02 Bo- 
rough, that ſends Burgeſſes to Parliament, ke. 

After Uerdi# fo2 the King, it was moved in Arreſt of Judg⸗ 


ment. 


Feſt, That the place ok his Habitation was alledged to be within 


five miles ot London; but it was ſaid, Chat London ſent Burge 
: -- fegto Parliament, - which not: being in the Recozd,: the Judges 


were not to take: knowledge of.. Sed non allocatur; 

Foz the laſt Wiozds of ſending Burgeſſes to Parliament ſhall be 
referred only to Boꝛoughs; and therefoze the Att reſtrains them 
from dwelling in Cozpozations, &c. tho ſuch Cozpozations as ſend 
no Burgeſles. 

Secondly, Jt is alledged, That the Town where the Defendant 
dwells is within five miles; but not that the place of his Habita- 
tion in that Town was ſo, and therefoze may be intended to be 


moe remote. 
Thirdly, There wants vi & Armis. Sed non allocatur, ſed Ju- 


dicium pro Rege. 


3 | Termino 


329 


Termino Sanctæ Trinitatis, Anno 30 Car. II. 


In Banco Regis. 


| Emorandum, This Term Str Richard Rainsford was remo- 
M ved, and Sir William Scrogs, one of the Juſtices of the 

Common Pleas, was made Lo2d CT Juſtice of the 
ach Bench. 


Hovel and Reynolds, 


12 Treſvaſs fo2 Fiſhing in his ſeveral Piſcary,. and fo2 taking I. Jones 109. 
20 Buſhels of Dyſters there ſuch a Day, continuando piſcatio- 
nem ptædictam from the laid Day to the time of the Acton 
brought. 
Upon Not Guilty pleaded, and a Cerdit fo? the pplaintiff, it was Ante 271. 
moved in Arreſt of Judgment, That the Fiſhing in the continuando 
was altogether incertain, not erpzeling the Quantity oz Quality of 
the Fiſhes as it ought, accozding to Playter 8 Caſe, 5 Co. and of 
this Opinion were Wylde and Jones. 
But the Chief Juſtice inclined to think it well enough, and Cad 
Playter 8 Caſe had not been very well appꝛobed of late Years, and 
that is, that tis neceſſary to expꝛeſs the kind of the Fiſhes, which 
has been held ſince needlels; and he knew not why it might not be, 
as well as an indebitatus Aſſumpſir pro diverſis mercimoniis. But 
the other Judges ſatd, tho' it was Reaſon it ſhould be as the Chief 
Juſtice ſaid, pet they knew not how to depart from the Authozities 
in the Point, and that Playcer's Caſe * remained — Sed 
adjournatur. 


Knight and Peachy and Freeman. 


1 Debt koꝛ Rent againſt an Aftignee of a Leſſee. T. Jones 109. 
The Dekendant pleaded, That befoze the Action brought he — 303. 
aſſigned over to J. S. and thereof gave Notice to the Plaintiff. 

The Plaintiff replied, That he ſtill kept the Poſſeſſion, and had 
made the Aſſignment by Fraud to diſappoint him, &c. To which it 
was demurred, fo2 it was ſain, That Fraud was not averrable in 
this Caſe, neither by the Common Law no2 any Statute, . 

But the Court incfined that it might, koꝛ if ſuch a Pꝛactce Poltca 331. 
Gould obtain, the Leſſo2 might be hindered perpetually of his Atton 
of Debt, by making Aſſignments to jIcrſons unknown. An Ere- 
cuto2 confeſſes a Judgment, which is lawful fo2 him to do; pet 
£his may be averted to be entred 02 kept on foot by Fraud, and th at 

hp 
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by the Common Law which hates all frauds. Sed adjournatur. 
Poſtea 331. | e | | A 


[Anonymus. 


N A Pꝛohibition was pꝛayed to the Counſel of the Barches, foz 
4 that they pꝛoceeded upon an Engliſh Bill there againſt the De. 
kendant; ſuppoſing that he had pꝛomiſed upon a Conſideration to 
pay the Debt of a Stranger, becauſe tis in the nature of an Aton 
upon the Caſe, and conſiſts meerly in Damages. And altho' many 
Precedents were ſhewn of their Pzoceedings in ſuch Aﬀtons, and 
the Statute of 34 H. 8. cap. 26. that they ſhould determine fuch 
Caſes as were heretofoze accuſtomed and uſed, & c. as ſhould be 
aligned to them by the King's Majeſty; and it was pꝛetended that 
this was within their Inſtruſtions; yet the Court granted the Pꝛo⸗ 
hibition: Fo2 where Damages are uncertain, they cannot be ſet 

in a Court of Equity but by a Jury. In Debt, becauſe the demand 

ts certain, the Courts here have ſometimes aſſeſſed Damages 
without a Krit of Enquiry, but never in Treſpaſs oz Aﬀions upon 

the Cale, which lie wholly in Damages. | 3 


Anonymus. 


wie 266 AE Habeas Corpus, the Return was read and ſpoken to, and 
$29. the Pꝛiloner oꝛdered to be remanded, 

Twiſden ſafd, The Return ſhould have been firſt filed, and the PÞ1i- 
ſoner committed to the Marſhalſey, fo otherwiſe the Court have 
no power over him, and he cited 1 H. 7. Humphry Stafford's Caſe, 
. who being bꝛought to the Bar upon an Habeas Corpus by the Lieute- 
N "nant of the Tower, was committed to the Marſhalſey, and after- 
ö wards remanded to the Tower; but the other Judges differed as 


N to the Commitment, and ſaid it was not neceſſary to keep the Pꝛi⸗ 
! _Coner in the Marſhalſey until the Matter was determined, but he 


| might be ſent from time to time to the ſame Pꝛiſon, and bzought | 
f up by Rule of Court, until he is either bailed,diſcharged oz remand⸗ 
| ed. And co they ſaid it was lately done in the Earl of Shafrsbury's 


Gilmore verſus Shuter. Paſch. 30 Car. 2. Ro. 465. 


2 Lev. 227. Pon a Special Uerdi# the Point was, Thether a Pꝛomiſe 
Ch. Juttice; made upon ſuch Conſideration as by the Ac of 29 Car. 2. to 
| Jones 108. pꝛevent Frauds and Perjuries, is requiſite to be in TUriting,figned 
| by the Party tobe charged therewith, being made befoze the 24th 
of June laſt, but the Action bꝛought after, be within the Reffrafnt of = 
the At which ſaith, That from and after the 24th of June, no Aﬀi- _ 

on ſhal! be bzought upon ſuch ]P2omſiſe, &c. | : 
b 1 | nd 
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and it was reſolved, That the Caſe was not within the AE, 
which dud not extend to any Pꝛom ite made befoze the 24th of June. 


The King verſus Sir Thomas Fanſhaw. 


| QB Thomas Fanſhaw and others were indited foz not repaiting 
I -of a Baidge, which it was alledged they were bound to repair ? Keb. $55 
Ratione Tenure ot ſuch Lands. 2 80 
Sir Thomas Fanſhaw pleaded, That he was not bound to re⸗ 
pair Ratione Tenuræ, and found that he was. 7 
In Arreſt of-Judgment it was ſaid, That the Uerdi# was not 
purluant to the Indicment; fo2 therein tis alledged, that Sir 
Thomas Fanſhaw and others were bound to repair Ratione Tenuræ, 
and the Uerdict is, that Sir Thomas Fanſhaw Ratione Tenuræ, &c. 
 Reparare debet Parietem prædict modo & forma prout per Indicta- 
mentum predict ſupponitur. f „5 
Sed non allocatur; Foz each of them may be bound to tepait 
fo2 their reſpefive Lands, and they muſt get Contribution by the 
TUrit de onerand' pro rata portione. | 
Secondly, It was laid, that tis Ratione Tenurz, and not ſain + 1 
Suæ, and this was ſaid to be naught. Noy's Rep. 93. | | 
... Sed non allocatur ; Foz the Pꝛecedents are generally ſo. 


7 
* 


| Parker's Caſe: | 


X Mandamus to reftoze an Attomey to his liberty of pꝛactiſing , Ma. 334, 
in a Court within the County Palatine of Cheſter was re- 335. 
turned, That the Court was holden befoze- the Chamberlain, Kym. 56, 
Uice-Chamberlain, . Baron, oz the Deputy of the Baron, and 1 5d. 5 
that at a Court befoze the Baron s Deputy, he ſpoke contemptuous 152. 
wozds of him, whereupon he ſuſpended him from: his Pꝛactice, & 
uod non aliter amotus fuit. Upon exceptions offered to the Return, 
The Court held it a good cauſe of Suſpenſion, and ozdered a 
Submiſſion to him that received the affront in open Court, befoze 
that he ſhould be reſtoꝛed. 


We Anonymus. 
3 1 * Caſe upon the Averment of Fraud, upon an Aſſignment , ,. 229 
I by the Afignee of a Leſſee was now moved again, and by ; 
Twiſden, Wylde and Jones, againſt the Opinion of Scroggs Chief 
Juſtice, Judgment was given fo2 the Plaintiff (viz.) That Fraud 
in ſuch Cale might be averred. Ante 229, 329. 


T t Anonymus. 


—B:. 


— (OT 8 


Son 


2 


Mich. Anno 30 Car. II. in B. R. 


Anonymus. 


N Ejetment, it was debated, (Whether Confeſſion of Leaſe, 

Entry and Ouſter would ſerve, where there ought ta have 
been an actual Entry upon the Title, as in the cate of a Condition 
boken, oꝛ the like ? And the Opinion of the Court inclined, That 
it would not, tho my Loꝛd Hale was lald to be of another Opinton. 


1 Sid. 223. 


Ante 248. 


* — * « - * * - 4 * _ 
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Termino Sancti Michaelis, Anno 30 Car, IL 
In Banco Regis. 


| Dutton ver/#s Poole. 


Ujus principium ante, Michael" 29 Car. 2. It was nowmoven 
again to ſtay the Judgment, by Saunders, who argued, Chat 
470 210. the Action could not be maintained by the Plaintiff; fo2 the 
3 Lev. 139. Father whoſe the Wood was, could only baing it; fo2 it will be 
Sir I. Jones agreed he might have releaſed it, oꝛ by cutting of the Wood, might 
102. have taken away all right of Akin. 246 / 


Ante 6, 7, 


7. 9% "Again, It does not appear by the Recozd that the Defendant 
838 was here, and ſo no benen by the foꝛbearing to cut the Mood. 


Raym. 302. Rook wood g Cale cited on the other five, 1 Cro. 163. 1 Leonard 
i 192. is, that the Promiſe was made to the younger Bꝛothers, and 
the Conſideration that they would conſent ; but here the Plaintiſf 
who was to Have the Money, had no ſhare in the Conſideratton 
merttoꝛioug ad; as where the Father pzomiles J. S. if his Son wil 
marry his Daughter he will give him 1000 1. the Son may bꝛing 
the Aﬀton, becauſe the Conſideration moves from him, Hetly's 
Rep. 20. the Caſe was to this effed, A Ban pꝛomiles a Woman 
whom he was to marry, upon a certafn Conſideration, That if he 
had a Son by her he ſhould have a Term, (whereof the Woman 
was then pofſefſed) and if it were a Daughter, che ſhould have 
the Molety of the Goods, &cc. they inter marry, and after the 


' 434.434) death of her Husband, the Daughter bom between them bzings an 
nb, - con againſt the Erecuto? of the husband; and relolved. That it 


would not lie; tho they did not think the Agreement made with 
the Mike, to be diſcharged by the Jntermarriage, but only ſuſpend⸗ 
ed, which is a Quære in my Loꝛd Hobart; Pet the Daughter being 
no Party to the Pzomile, 02 to the Conſideration, _ not 

3 | | ting 


—— 
Sl. _ 


; Mich. Anno 3 0 Car. II. in B. R. 1 


buing an Aﬀion. The Cale of Norris and Pine befoe cited is 
ſtronger, koꝛ there he that made the Pꝛomiſe had a benefit, koꝛ it 
was in Conſideration of Marriage. 1 
Dn the other ſide it was ſaid, That tho it doth not appear 
that the Defendant was Heir, yet it may be intended after Uer- 
dick; however tis not nudum pactum, fo if the Defendant had 
no benefit, yet ther? was a reſtraint upon the other, and that is 
Conſideration enough. And fo2 the objeffton of releaſing, that 
holds; where J. S. pꝛomiſes J. N. if his Son will marry his 
Daughter he will pay him 1000 1. J. N. may releaſe ; but tis doubt⸗ 
tul whether he can after Marriage, becauſe then tis veſted in the 
Don, as Scroggs Chief Juſtice ſaid. 1 Roll. 31. The Uncle of an 
Tifant delivered J. S. 12 J. who pꝛomiſed to pay the Jafant when 
he came of Age, and the Action was well bꝛought by him after his 
Age. So Goods ſoid to A. to pap 10 l. to B. B. may ſue. Vid. 
1 Roll. 32. Starkey and Mills. | | 
The Court laid, It might be another Caſe, if the Money hay 
been to have been paid to a Stranger ; but there is ſuch a near- 
neſs of Relation between the Father and Child, and tis a kind of 
Debt to the Child to be p2ovided koz, that the Plaintiff is piainly 
concerned. And fo by the Opinion of them ail, (viz. ) Scroggs, 
Wylde, Jones, and Dolben, Judicium pro Querente. Ante 318. 


Anonymus. 


Pꝛohibition was pꝛayed to the Sheriffs Court of London; fo2 Ante 88, 

/ \ that an Aﬀton was there commenced, to which the Deken⸗ 180, 1817. 
dant pleaded, That the cauſe of Afﬀion did not ariſe within the 5 Mod. 63, 
Jurisdickion, and offered to ſwear his Plea ; but it was refuſed. 2. 
The Counſel fo? the Plaintiff ohjeted againſt the Pꝛohibition, that 
the Plea came too late, fo2 it was after an Imparlance. But it 
being pꝛoved by Affidavit, that the Plea was tendered within two 
days after the Declaration was delivered, and that immediately 
upon delivering the Deciaration, there is an Imparlance of courſe, 
the Court granted the P2ohibition, and ſaid that the other ſide 1,1 273 
might demurr ik they thought fit; for the Liberty of the Subject ; 
was infringed by bꝛinging him within a puvate Jurisdiction, when 
the matter ariſes out of it; and Attoꝛneys in ſuch places are ſwozn 
ta adviſe no Plea to the Jurisdiction, no2 that none ſhall be put in 
by them. | 
J And whereas 'twas ſaid, That the Party had not prejudice, fox 
he might remove his Caſe by Habeas Corpus ; 

To that the Court anſwered, Coming by Habeas Corpus Bail 
muft be put in above, tho' the Cauſe otherwiſe did not require 


EE 
Tt 2 Note, 


334 Mich. Anno 31 Car. II. in B. R. 


Note, It appeared here, That there was no defence made in tht 
cauſe to the Jurisditon, and Co. Inſt. was quoted, that defence 
ſhould be made tho' not full defence + But the Court ſaid, It was 
not neceſſary, and that Pꝛecedents were otherwiſe, eſpectaliy where 
the Court have no Jurisdifton of the matter, otherwiſe where not 
of the Perſon. | 


James verſus Richardſon. 


— 


3 Keb. 832. J N Ejeament, the Cale upon a Special Uerdick was thus; 
Chief Juſt. A. deviſed the Lands to B. and his Heirs during the Life 
2 99 of J. S. and after to the Heirs of the Body of R. D. now living, 
2 Vent. 31 1. and to ſuch other Heirs as ſhouid after be bon ; the Deviſee fo: 
[cy 722 Life levied a Fine in the Life of him to whole Heirs the Re: 
Rayan, 325; mainder was limited, but he had a Son at the time of the death 
; of the Teſtatoz. The queſtion was, Whether it was a Contin⸗ 
gent Remainder, the conſequence whereof was to be deſtroyed 
by the Fine, oz that it was veſted in the Son? Scroggs, Chief 
Juffice, Wylde and Jones held it a Remainder veſted by reaſon of 
the words (now living) which was a ſufficient Deſignation of 
the Perſon that was to take in a ill, tho' imp2oper to call 
him Hefr : But Dolben, . contra, fo2 by this Conſtruction the 
Heirs, bozn after, are excluded, and the Son would take but an 
| Eſtate fo2 Life, tho' it were deviſed to the Heirs in the Plural 
Number. | | 
I. Jonespg, Note, Upon a TUrit of Erro2 in the Erchequer-Chamber, this 
100. Judgment was reverſed, Hill. 31. & 32. Car. 2. 
Raym. 330. : En 
Afterwards as the Loꝛd Chief Juſtice Jones in the Margin of 
his Reports to this Caſe, fol. 99, 100. ſays, That this Cale 
x Jac. 2. was bzought into Parliament by a TUrit of Erro2 upon 
the Reverſal in the Erchequer-Chamber ; and the Reverſal in the 
Exchequer⸗Chamber was reverſed by the Parliament, and the 
Judgment given by the Court of King's Bench affirmed. 


Raym. 330. 


Termino 


Termino Paſchæ, Anno 31 Car. II. 
In Banco Regis. 


Mandamus was pꝛayed to the Eccleſiaſtical Court, to grant 
the Pꝛobat of a ill under Seal, cc. 

The Caſe was, The Erecuto2 named in the Will, had 
taken the ulual Dath, and then refuſed, (but after a Caveat entered) 
and another endeavoured to obtain Letters of Adminiſtration ; the 
Executoz came afterwards to deſire the Mill under Pꝛobat and 
- conteſfed the granting of Adminiſtration : Thich was adjudged 

againſt him, ſuppoſing that he was bound by his Refuſal. 
And after an Appeal to the Oclegates, this Mandamus was pꝛay⸗ 
ed, and granted by the Tourt ; fo2 having taken the Dath, he coul 
not be admitted to refuſe, and the Eccleſiaſtical Court had no fur- 
ther Authozity, and the Caveat did not alter the Caſe. | 
Note, The Dath was taken befoze a Surrogate; yet ft was all 
| | | Anonymus. 3 


Prohibition was pꝛaped to a Suit fo2 Tithes upon the Sug⸗⸗ - 170) 
geſtion, that the Lands out of which they were demanded lav 4 C27 


out of the Pariſh, and the Bounds of Pariſhes are triable at the 


Common Law. . OE 
But the Court denied the Pꝛohſbition, becatife it did not appear, 
that a Plea thercof had been offered in the Eccleſiaſtical Court. 


Anonymus. 


Bꝛohibition was pꝛayed to ſtay a Suit againſt J. S. Leſſee of 
7 \ a Refopy, out of which a Pension was demanded. Jt was 


ſuggeſted, That the Lo2d Biron had thꝛee parts in four of this 


Ref02y, uon which the Penſion was chargeable, and that the 
Sutt againſt one alone ought not to be, as in an Aftize fo2 a Rent- 
charge, all the Terre-Tenants are to be named, and here the Party 
has an Election to ſite a TUrit of Annuity, and ik lo, he muſt have 


named all that had been chargeable. | 


Curia. Tis true, in our Law it were a good Plea in Abate- Ante 2 
ment; but perhaps their Law and Courſe is otherwiſe, And here 120, 255. 
they have Jurtsdiffon, and may pꝛoceed accoꝛding to their own 2 ©ro, 159, 
Rules; 02 if not, you may have an Appeal. TWhercupon a P?o- *7© | 


bibition was dented. 
| Anonymus. 


336 


Paſch. Anno ; | Car. IL in B.R. is 


1 Sid. 222. 
1 Mod. 20. 


Anonymus. 


12 an Habeas Corpus and Certiorari fo2 the Body of }. S. wha 
ha been impzfſoned-fo2 not paying of a Fine of 20 l. ſet at the 
Quarter⸗Seſſions, the return was, That he being Conſtable, and 
demanded by the Court to pzeſent an High⸗way, which was ſwo2n 
befoze him by two TUitneffes to be out of Repair, ſaid in Con: 
tempt of the Court, That he would not pzetent it: Foz which 
and certain other contemptuous woꝛds the Fine was ſet. | 

The Counſel fo2 the Pꝛiſoner moved, that it might be filed : 
TUhich was done. 

The Court were of Opinion, That the Fine was not well ſet; 
fo2 Conſtables are to p2eſent upon their own Knowledge, and 
the two TUitneſſes ſhould have been carried to the Gzand Jury; 
fo2 the Conſtable was not. obliged to p2eſent upon their Teſti 
Mmony. This Court is to judge of their Fines, whether without 
Cauſe, 02 to mitigate them when exceſſively impoſed ; and fo 
or contemptuous (Wows the Return is ill, becauſe not expꝛel⸗ 
ed what. 

On the other {ide it was pꝛayed, That the Return might be 
amended, fo2 he had ſpoken 17 TMoꝛds; but that could not 
be mutter akter the Filing. And ſo the Jarty was EA 


Anonymus. 


T was moved to quaſh an Oꝛder of Seflions, koꝛ the keeping of 
a Baſtard-Chtld. . 
Firſt, That it doth not appear that the Child was bozn within 


the Parich. 


Secondly, Tis to allow fo much weekly until the Child is 
eight years of Age; whereas the Statute gives power to make a 


weekly Allowance while the Child ſhalt be chargeable. 


Thirdly, The Dzder was, at eight years oid to pay 5 1. foꝛ the 
Binding ok it out. 

But the Court would not quaſh it; foꝛ they ſaid it was implied, 
by ſaying, It would be char geable to the Pariſh, that it was bom 
there; and twas apparent it would continue chargeable fo2 ſo long 
as they appointed the Allowance, and they might ozder 5 J. to be 
paid in the end. | 

Sed Quære, FM a Sum in groſs ought not to be ſect, but a 


weekly Allowance. 


And the Court ſaid, they muſt ſhew that relpeck to Juſtices of 
the Peace, who ſerved the Country at their own charge, as not 
too nicely to examine their Oꝛders. Ante 210. 10 


3 
Anonymus. 
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J"Rro2 upon a Zudguient by Nihil dicit given in the Common 


cation were latd thus: That the Defendant (aid, Quidam J. 8. 
(which was the laintiff's Name) innuendo the Plaintiff was, &c. 
The Etro amgnen was, That there was no Averment: that! theſe 


Taos were ſpoke of the Plaintiff, #02 there might be more of the 


name. . 4 

But Hos faꝭ the Defenvant mid, Che intuendo Wouh help that 
fault; and he cited the Caſe ot Robotham aud Venlecke in the 
3 Cro. 378. where the Plaintiff veclared, That he had made an 
Dath bekoꝛe a Judge upon certain Articles exhibited fo2 the Good 
Behaviour 3 and the Defendant to ſcandalize him ſaid, He made a 
falſe Oath; ( Innuendo the ſaid Dath- before the Judge) where it 
was held, That the Intinendo was fifficient to aſcertain 'what Oath 


was meant. 


But the Court reverſed the Judgment in this: Cale, and laid, 
That not ſaying in the Declaration that the TTlozds were ſpoken 
of the Plaintiff, it was not ſuffictent to bzing that in by an Innu- 
endo, which ought to have been averred ; and it is the wozſe, 


becauſe tig faid Nui, be 8. which ict "another en than 


the Plainticf. - 


Anonymus. 
E. 


Rroꝛ — reverſe a Judgment given in the King's Bench in lre⸗ 
land, in a Prohibition, where the Ilſue was, Whether he 


proſecuted in the Court Chriftian after the Pꝛohlbition? and it 


was found'fo2 the Plaintiff, and Damages allefſed to 100 1. and 
6 d. pro miſis & cuſtagiis. 


Plens, where the Addon was fo2 Wowds, Which in the Decla⸗ 


Poſtea 348, 
350, 362. 


And now the Erro was afligied in the Judgment giben, which Raym. 387. 


was, That the Plaintiff ſhould recover damna prædicta per Jura- 


tores aſſeſſ. ad 100 l. nec non pro miſis & cuſtagiis de incremento 


per Cur adjudicat 20 |. omitting the 6 d. Coffs given by the 
On the other ſide it was ſaid, That 2 prdicds in the Judg⸗ 


ment included all, and the ſaying 100 l. was but a Miſcomputa⸗ 
tion, Et adjournatur. Poſtea Hill. 33. & 34. Car. 2. 362. 
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| How verſus Whitfield. 


ChiefJuftice . A fine of certain Lands to the-uſe sf. J. S. fox Life, and after 

Jones 110. to his Executozs and Aſligns fo2; 80 years, with Power to 

Poltea 339. the Leſſee and his Aſſigns to let Leaſes. fol 21 rears, reſerving 
the ancient Rent. 

Akter ſeveral mean aliguments, the ationee of an Executoꝛ of 

an Afignee made a Leaſe fo2 21 years, which in the Special Uer- 


ditt was found to be made of the ſaid Lands inter alia, reſerving 


-proinde fir ſhillings per Annum, and found that fix ſhillings was 
the ancient yearly Rent fo2 the Land. 

The Court ſeemed to be of Opinion, That an Aftignee after ta 
many Removes might execute this Power, ka; it wag coupled with 
an Intereſt, and annered to the Eſtate, tho to be conſtrued 
ſtridly; but in regard the Leaſe was made at the Land inter alia, 
reſerving proinde; &c. in taſe the Reſervatigu ould be taken to be 
koꝛ the whole Land, then it was not the ancient Rent reſerved fo? 
This x: - and upon: that they dns, Et ann Poſtea 339 


SR . TY | Anonymus. 1 85 


An Indidment was quached fo? want ol additions £02 the 
Court laid, No Pꝛoceſs ought to go out Fherenpon, becauſe 
the Party cannot be outlawed, 


Anonymus. 


1 an Habeas Corpus the Return was, That the party was baten 

upon an Excomꝭ Cap... - 
| gt was moved, That the Party might be diſcharged, kran 
upon Search it appeared that the Crit had not been enrolled in 
this Court; fo2 ſo it ought to be by the ature of the 5th of the 
Queen, tho the Writ iſlues out of Chancerv. 
The Court doubted, (Uhether they could diſcharge him upon a 

Ante 309. Motion, oꝛ that he ſhould be dꝛiven to ptead this Matter? And it 
was ſaid the Courſe had been both ways. Vid. Farker's Caſe 
2 Co. 553. 
But . Dun was aftertards s diſcharged ut er. 


3 | Herne 
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"_ 5 Brown. 


"A _ Prohibition was prayed to a Suit in the Eccieſatica 12 122, 
IX Court. v. 247 
The Libel ſets out, Chat a Car had been made fo2 the Repairs 
of a Church where the Defendant inhabited, and was to make him 
pay his P2opoztion. To which they required his Anſwer, (viz. 0 
Wbether he had paid, e. 
The Suggeſtion was, That the Party had tendered his Anſwer: | 
bitt the Court had refuſed it, becauſe it was not upon Dath, and 
that the Ectleſiaſtical Court cannot tender an Dath to the Party 
ſued, niſi in cauſis Matrimonialibus & Teſtamentariis. 
But the Court, after hearing divers Arguments, denied the Pro 
hibition; fo2 they ſald, It was no more than the Chancery did, to 
Make Dofenvants anſwer upon Oath in ſuch like Cales. 


Is . 


Termino Sancta Trinitati Anno 31 Car. II. 


In Banco Regis. 


| How werſus Whitfield, ante in ult. Term. 


[2 Replevin, the Plaintiff declares of the taking of his Cattle Ante 338. 
in a Cloſe, containing five Acres. I. Jones 110. 
ehe Dekendant ayows, and ſets. fozth a Fine to the uſe of A. | 
in Tail, which deſcended to him, Virrute cujus he was ſeiſed in Do» 
minico ut de feodo talliato, &c. . - 
The Plaintiff replies, That the Fine was firſt to the uſe of J. S. 
fo? Life, the Remainder to his Executoꝛs, adminiſtratoꝛs and Aſligns 
fo2 80 Pears, with Power to him and his Aſſigns, to let the five 
W in Poſſeſſion o2 Reverſion foz 21 Years, determinable upon 
thꝛee Lives, reſerving the ancient Rent; and that J. S. deviled this 
erm to). N. and died; his Executoꝛs afſented, and after it came to 
the Executoꝛs of J. N. who aſſigned ſt, and that the Aſſignee made a 
Leaſe of the ſatd five Acres inter alia, reſerving proinde the Rent | 
of 6s. per annum, and averrs that the ancient Rent was 6 s. per 
annum. 


822 
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Vid. Mo. 
855. 


The Avowant rejoins, ſetting fozth his foꝛmer Title. And the 
Plaintiff demurs. 1 7 | 


It was objefed; | 

Firſt, That the Plaintiff ought to have traverſed the Seffin in 
Tail, alledged by the Avowant, ſeeing in his Replication he ſets 
fozth and intitles himſelf under an Eſtate inconſiſtent with it. 
To this it was anſwered,aud the Court agreed, That there ought 
to be no traverſe ; fo2 the Avowant doth not ſap, it was his Free 
hold, oz that he was ſeiſed in Tail; but only under a Virtute cujus, 
&e, And the Plaintiff in his Replication ſets oh a Title con⸗ 
ſiſtent with all that the Avowant alledges, and ſo confeſſes and 
new, and all depends upon the execution of the Power. And (oz 

a 


h 9 : : gs 
. Secondip, It was obje#ed, That he which made this Leaſe was 
not Allignee of J. S. fo) Executo?s were not within the Power, and 
conſequently not their Aſſignees: This is a Power collateral to 
the Eſtate, and ſhall not run with the Land; foz then Allignees of 
Commiſſioners of Bankrupcy, the Uendee of the Term ok the She⸗ 
riff upon an Execution, 8&c. ſhould execute this Power. It is like 
Covenants annexed to Leaſes, which the Aſtignee could not take ad⸗ 


vantage of till 32 H. 8. 1 EEG 1 
Again, Here appears to be no good Reſervation, fo2 the Leaſe is 


of the five Acres inter al', reſerving proinde, ſa that the Rent iſſues 
out of other Lands as well as the five Acres, and therefoze cannot 
be ſaid to be the ancient Kent reſerved upon that. 
The Court were all of Opinion, That the Aſſignee in this caſe 
might execute the Power, and conceived that Aſlgnees might in⸗ 
clude aſſignees in Law, as well as Fat; but however the Tenant 
koꝛ Life deviſing this Term, the Deviſee was an AWgnee, and the 
Power in the greateſt ſirixnefs of Acceptation was in him, and con⸗ 
fequently muſt go to his Executoꝛs, and by the ſame Regſon to their 
e | | _ 


As to the reſerving the Rent proiode, the Court ſaid it might be 
intended that the inter al' might compꝛehend nothing but ſuch things 
out of which a Rent could not be reſerved, and then che ſix Shillings 
was reſerved ont fo2 the five Acres. However the proinde might 
reaſonably be referredonipts the five Acres, and not to the inter al, 
and that a diſtinc Refervacion of fir Shillings might be koꝛ five 
Acres. And fo Judgment was given fo2 the Plaintiff, Ante 338. 
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| == wee. bender 5 
Eren upon a Judgment given in the Court of Common Pleas: Pollexf.346! 
upon a Special Uerdift the Cale was to this effet ; = ]. Jones, 


J. S made his WiK in Writing, and deviſed-Lands to his Son x bahn. 498, 
| J. S. aud his Þeirs, and in the ſame (Tull gave a Legacy of 100 l. 4 

ta his Gzandfou, The Son died afterwards, in his Life-time, alter 1 Mod. 267. 
whols? deceaſe ] S. the Grandfather, made a Copicl, wherein he — * 


habe ban. 6 
The Queſtion upon | this Special Uerdix was, Whether this 2 Mal. 313. 
were ufficient' to carry the Lands to the Gꝛandſon? And Judgment 
was given in the Common Pleas by thꝛee Judges againſt one; that 
it was. : TWheveupon a UWirit ot᷑ Erroꝛ was wought in this Court. 
Finch. Solicitoꝛ, ar gued, That this Mill was:ſufficient to carry it 
tothe Gꝛondſon. Pe agreed Brett and Rigden's Caſe in Pl. Com. that 
a Deviſe to a Yan and his Heirs, who dies in the Life of the Devi: 
ſoz, a new Publication will not be enough to make the Heir take by 
the Mill, becauſe named in the Till by way of Limitation of the 
Eſtate, and not Deſignation of the Perſon that ſhould take. But 
in Fuller gs Cue in the x Cro. 423. and in Mo: 2. where the Deviſe 
was to his Son Richard and the Heirs of his Body; which Richard 
afterwards'died in his Life-time,and then the Deviloꝛ ſaid, My Will 
is, That the Sons of Richard, my Son deceaſed, ſhall have the Land 
deviſed to their Father, as they ſhould have had if their Father had 
lived and died after me. There Popham and Fenner held, That this 
new Publication would carry the Land to Richard's Son. Gawdy 
und Clench contra. But our Caſe is much ſtronger; fo2 there, 
Þeirs of the Body were uſed only £02 Limitation; but in the TA 
here, where the Mos are, I Deviſe ro my Son j. with this new 
Publication the Gꝛandſon J. may take, becauſe a Gzandſon is a 
Son; and when a lilli is new publiſhed, it is all one as if it were 
wrote at the time of ſuch Publication. Beckford and Parncot's 
Caſe in the 1 Cro. 493. Mo. 404. Deviſe of all his Lands, and af- 
ter theUWill the Deviſoz purchaleth other Lands, and then publiches 
it again, it will carty the nem purchaled Lands. Dyer 149. Ireva- 
nian s Caſe. Ceſtuy que uſe befoze the 17th of H. 8. deviſed the 
1 80 — new Publication will paſs the Lands executed in him, vy 
the Statute. 


Uu 2 > The 


3% Irin. Anno 3 1 Caf. TE in B. R. 


The Op inlon of the Court inclined to reverſe the Judgment; 

They held | it to be the lame with Fuller's Caſe in the 1 Cro. that na 

Parol Averment can carry Lands to one Perſon, when the Wozds 

of the Mill plainlp intended them to another. They agreed,” Jf a 

Man having no Son, but a Gzandſon, deviſeth his Lands to his 
1884 1 Son, the Gzandſon may take: But here is an oppoſition con- 
| tained in the new Publication, viz.) Thoſe Lands which my. Son. 
J. ſhould: have had, my meaning is, my Grandſon J. ſhall have. 
And in the Mill it ſelf there is a Legacy veviſed to the Gzandſon by 

that Name; bo where they are ſo diſtinguiſhed, tis impoſſible to 

take the Gꝛandſon to be meant by the name of Son. 2s to Beck- 

ford's Cale, the Moꝛds are full to carry all, and thercfoze it had 

been impertinent to have wrote over the Till again. So wherea 
Man has two Sons named John, it map be well averred that he 
meant the vounger Son ; fo2 nothing in the Wilt * {nconfiſtent 

with ſich meaning. 3+ If % BO 

The Coutt took time to deliver their Opinions. And -after: 

wards the Chief/Jultice delivered the Opinion ok the Court, Chat 

neither the Republication, no2 Parol . Pom rr e 

as aDevile to R. ck e een 


K 
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Calan to rene him to his Place of Ram o the 
Town of Cambridge. 
The Return was, That they were incoworated by the Mets: 1 
Bays, Aldermen, &c. with a Power to chule a Recower, denn 
pro termino vitæ, aut ad voluntat' eligent um. b 5 
That M2. Pepis was choſen Recoꝛder ad voluntat ee 
And that afterwards by the Gotes of the greater number of 'the 
Elef#028- he was removed, and the Lo W derek, at Wien 
Kecozer under their Common Seal, dee. | 
* yan alledged a Power to chule a Recower at ei, vet they 5 | 
habe ſhewn Cauſe foz his Removal, being a judictal' Office, which 
the Court takes notice ok; aud that none had ſuch " Power * 
the King to remove Judges ad libitum. 
Again, A Coppozation aggregate cannot veternune their Wl, 
but under their Common Seal, and that is not ſhenn here, Tf 
2 Sid. 49,72. Curia. Where'a Recomer-is at Ulill, they may remove him 
72 at pleaſure, as it is in _—_— Cale, and ſeveral I 2 10 


* —_— 


"Mich. Anno 31 Car. II in B. R. + = 


As to the other Point, it does not appear that he was conftituted 
under their Common Seal, perhaps then they muſt have determined 
their Mill under their Common Seal; but now tis well enough, my 
Loꝛd Allington is conſtituted under their Common Seal, ee 
— the wears wi it was mim Wr V. 8 7 


8 e £4 © 
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Termino Sancti Michaels Af > Jr 1 Oy: i. 


In Banco Regis 


Prohibition was prayed to the Court of + Mantra upd E 
| Suggeſtion, That the Suit 'was there upon. T"Conreatr 
made upon the Land. The Caſe was thus; R 
[ 4 Bargain was made upon the Land with ſeveral Sramen, to e 
bung up a Ship from a Poꝛt in England to London, foz n certain | 
Sum to them to be pad. And fo2 the Pꝛohibition twas alledgedz. 
That this being upon the Land, and a Contract with divers jointly . - 
fo) a Sum in Gzolſs, it could not be within the odinary Rules of 
Mariners Wages, which is permitted to be ſued koꝛ in the Court 
of Admiralty in favour of the Mariners, becauſe they may all join 
in that Court, and not be put to the inconventence of ſuung ſeve- 
rally, as they muſt at Law; but as this Contrait s, they are to 
fue jointly at Common Law. | 
But the P2ohibition was denied, fo? this muſt be taken as Mart. 
ners Mages: And therefoze tho the Contract were upon the Land; 
vet they have Jurisdiction: Beſides the Party comes atter Sen. . 
tence, and therefoze in the Court Sbilcretion, whether they wilt then 
grant a Pꝛohibition. 
Note, A Rump⸗Ad was made to enable Mariners to: ue: fo2 
Wages tn the * but yet the Law was taken to be lo be⸗ 
| fore: Vid. 3 Cro. | 


Ante 146. 


Anonymus. 


| Prohibition was prayed to the Eccleſiaſtical Court, wheye the AM R 

Libel was koꝛ thele Wozds, Vou are a Whore aud ply in Nor- 9 
fields. And the Suggeſtion was, That the TUo2ds were ſpoken in Eon- 1 Mod. 21. 
don, where an Action lies fo2 ſuch TMoꝛds; and fo2that Cauſe a Pꝛo⸗ Poſtea 352: 
hibition was granted, otherwiſe Suits might have been in the 
Court Chaiftian fo2 ſuch Wows, tho not ſingly foꝛ the wow TUhoze, 
being a common Tow of bꝛabbling, otherwiſe where joined 
with Wows, which ſhew the intent to defame in that kind. 

Anonymus. 


Mich. Anno 31 Car. II. in B. R. 


Agen 


A lndebitat. Aſumpſit was bꝛought fo? Goods fold and del 
vered. The Aktion was laid in London, and a Motion was 
made to change the Venue, upon an Aﬀivavit, That the Sale was 
in Kent. But on the other ſide it was ſaid, The delivery was in 
London, and that where the Batter conſiſts of two parts in ſeveral 
» 5 a the Plaintift thall have his Election; to which the Court 
agreed. | 


Anonymus. 2 


Man covenants with his intended TUife, to give her leave to 

diſpoſe of fo much-by her Mill, and then they intermarryz the 

Þugband having given Bond to a third perſon fo2 the perkozmance 

Gage and Of theſe Covenants,after the Death of the ite the Pusbandfs ſued 
Acton, Hill, 1. upon the Bond, fo? not permitting her Cutli to be perfozned + And 
aon E R. upon. Oper ot the Condition it was inſiifed on tos the Defendant, 
Vid. 1 Mod. that theſe Codenants were diſcharged by the Warrfage, and ſo-the 
R. 217, 'Bond e * its koꝛte. Vid. Hob. 216. Et eee 8 


| Abonymus. 


A2 — wos — to quaſh an Inquiſition of frecible Entry; 
| it was Inquiſitio capta per Juratores ſuper Sacramentum ſuum 
coram T. S. & J. N. uſticiariis, &c. qui dicunt ſuper Sacramentum 


pred. 

13 and it was objected, Chat qui dicunt, &c. referring to the laſt 
Antecedent, it was that the Jutices ſap: Sed non allocatur, fo2 lu. 
per Satramentum predict makes it certain. 

Note, The Caption ok an Indiitment may be amended the fame ; 


. 2 res. pore rnge 


Er, 


Anonymus. 


AS Jndiftment ment not taking upon him and executing the Df- 

4 Axe ot aTouſtable, co which he was choſen by the Leet. The 
Muettion was, becher a'Tenant in ancient Domeſne were obli- 
med wm Diter® Aud ede Court * that be was. 


=] e e Dako 


5 : 745 
Termino Sancti Hillari, Anno 3 1 & 32 Car. II. 
In Banco Regis. | 
Harriſon and Belley. 
N Ejeamont upon a Special Uerdif the caſe was thus; Raym. 41 3. 
1 A Leaſe was made to A. and B. fo; their Lives, Remainder to © _—_ 
the fir# Son of A. &c. Remainver to the Heirs of A. B. con- 36. 


veys his part to A. 1 Tor $614 
The Queſtion was, TUhether the Contingent Remainder to the 
firſt Son were deſtroyed ? | | 


- ry > — 


there ſhall 
be no Occupancy of the Moiety olf A: during the Life of A ak. oe, 

and the Cale of Lewis Bowels, 11 Co. is not to be objeted, where 

an Eſtate foꝛ Life was made to B. and F. the Remainder to their fir 

Son, that they ſhould have, in Tail, Remainder to B. and F. in Tail; 

here, tho' an Eſtate in Tail is executed in B and F. until a Son 

bom, pet after, upon the Birth of the Sen, the Contingent Re- 


** 


mainder ſhall ve, and fplit and divide the fozmer Effate ; but here 2 Co. 60, 61. 
the Fee becomes executed by (everal Conveygnces, but there the 
Eſtate Tail was executed by the firft Conveyance. And in che Caſe 
at Bar until the Neleale of B the Fee was not executed in B. for the 
preſervation of the Jsinture, and ſo the light and Condition of the 
Eſtate altered by matter ſubſequent, and by confequence the Con⸗ , 
tingent Remainder deſtroped. | | 5 5 
The Court doubted. Whether there were fuch alteration of the Ante 3os, 

Crate, as to deſtroy the Remainder? Fo2 they laid, To ſome pur 307. 

poſes the Fee was £Lxccuted beſo2e the Releaſe, foz if the Joint-te- 252994.355, 


nants had joined in a Leafe fo: Pears, on Afton of faite would % % 


lie againſt the Leſſee. Et adjournatur. Afterwards tt was adjudg- 184. a. 
ed that the Remainder was deſtroyed, gg 3 


Anonymus. 
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| 346 Hill. Anno 31 & 32 Car. II. in B. R. 


Anonymus. 


Perſon who was committed to the Tower koꝛ Conſpiring the 
I Death of the King, was bzought up by Habeas Corpus, and 
pꝛaped to have Bail taken, unleſs an Judi#ment were found againſt 

her this Term, accowding to the new A of 3x Car. 2. fo2 Habeas 
Corpus's. | | | | =} 
| The Court ſaid, That they which would have the benefit of that 
At, muſt pꝛay it befoze the firſt TUcek of the Term expires ; but in 
regard it appeared, that the had pzayed it befoze by her Counſel, and 
her Habeas Corpus was taken out in time, the Court ſaid, The be- 
net of the Ac ſhould be ſaved to her, koꝛ the pzayer is not neceſſary 
to be made in Perſon, But M2. C. G. was refuſed-the advantage, 
he having omitted to make the Pꝛaper during the firſt Week, either 
in Perſon oꝛ by Counſel, ee een 1 9 $52 


tems - Sir Robert Peyton's Caſe. 


HE was bꝛought up by Habeas Corpus from the Tower, his 
Counſel-pzefſed much to have the Return filed, ſuppoſing that 
he would be then a-Paiſoner to the Court, and committed to the 
Marſhalſey; but the Court owered the Return to be filed, and not. 
withſtanding remanded him to the Tower, as they ſaid they might 


. 45h S! Be | The King werſus Plume. 


7 1 A 29 & 30 Car. 2. The Cale was ſpoken to again upon 
ee the Demurrer- to the Jndixment, fo2 uſing of the Erde of a 
3 Keb. $16, Fruiterer, contra 5 Eliz. not having been bound an Appzentice. 
843. Scroggs, Chiet᷑ Juſtice, and Dolben inclined to the Opinion, That 

it was a Pyſtery within the Statute, there being great Arr in chu⸗ 

ſing the times to gather, and pꝛeſerve their Fruit; and that the 

Caule deſerved the moꝛe Conſideration ; fo2 that the Fruiterers were 

an ancient Coppozation in London, (viz.) From the time of E.. Allo 

1 5 n UApholſter, and lately a Coachmaker, ruled to be within 
lones and Pemberton ſeemed to be of another Opinion, fo? it 

would be very inconventent to make every one that ſells Fruit by 

the penny within the A#, and majus & minus would make no odds; 

-  Sutrelyſince the 5th of Eliz. there would have been ſome Pꝛolecution 

by the Company of Fruiterers in this Caſe, if it would have latn. 

Bꝛewers and Bakers require Skill, and yet not within the Ac. But 

the Court took time to deliver their poſitive Opinions, Et adjour- 


natur. Ante 326. 
4 Reve 


Hill Anno 31 & 32 Car. IL in B. R. 


Reve werſus Cropley. 


We Indebitat Aſſumpſit was bꝛought * 20 l as OFT FE 


William Burroughs, fo; ſo much of the laid William's Money 
had and received by the Defendant in his Life-time; whereupon 
the Plaintiff had Judgment by Nihil dicit, and upon a Writ of En- 
quiry, (the Plaintiff not being pꝛovided to pꝛove the Debt, ſuppoſing 
it to be confeſſed by the Judgment,) the Jury found but two pence 
Damages. 

Veatris moved ta ſet aſide the TUrit-of. Enquity fo2 that the- 
Plaintiff was not obliged in this Action to pꝛove the Debt at the 
erecuting of the.CUrit of Enquiry, no moze than if he had bꝛought 


an Ackion ok Debt. 2 Cro. 220. In Treſpals fo2 taking of Goods, - 
the Pꝛoperty is not to be pꝛoved upon the Writ of Enquiry after - 


Judgment ſur nihil dicit; foz, laid the Conrt, if he ſhould fail. 
thereof, it would be in deſtrution of the firſt Judgment. Vid. Yelv. 


15 25 
Cu. This being in an Adlon upon the Caſe which lies in 8. 


rA 


Ne] 7 a "a Uetdil be for 30. 'F andthe Judgment is * recupe, 


ret damn prædicta ad 32 l. this Turplus will 1 do ng burt, bergie 
das e, en. Jones 7r. | 5 : 


Cooke verſus Fountain. 


N an Een upon a Trial at the Bar, the Title of the Letts] 
ok the Plaintiff was upon the G2ant of a Rent, with Power ta 
enter fo2 Non⸗ payment. 
The Executo? of the Gzanto2 was pꝛoduced as a Witneſs fo2 the 
Dekendant. And it was objeted againft him, that in the Gꝛant of 
the Rent, the Gzanto2 covenanted fo2 himſelf and his Heirs to pap 
it, and that the Executoz being obliged, was no competent Wit: 


nels. 
Againſt which it was much inſiſted upon on. the other ſide; That 


= 


this Covenant annexed toa real Eſtate would not. bind the Exetu- : 


toz, but only the, Heir. 

But the whole Court were againſt it. The Counſel fo2 the De⸗ 
kendant mentioned a Bill of Exceptions, and the Court doubted, 
whether it would lie in the King's Bench, ſo they waved it, and 

ewed that the Exetuto? had fully adminiſtred the Inventoꝛy: Put 

ep gave a further charge on * * ae and lo ch Tit: 
neſs was ſet aſide, | 


x : | Termino 
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—— 


Termino Sanctæ Trinitatis, Anno 32 Car. II. 


In Banco Regis. 


Anonymus. 


* an Aman opon the Caſe, the Plaintiff declared, That be 
kept a Stage-Conch, and got his Livelthood by carrying of 
Paſſengers : And that the Oefendant fpoke ſuch ſcandalous 


Mods of his {Uife, that refleffed upon him, and rendered him lo 


ripictilons, thot no Body wonld ride in his Coach, and he thereby 
loſt his Cuſtomers. 3 LE 
Alter a Uerdiitfor the Pfaintiff, tt wag moved to ſtay Judgment, 


That here was no cauſe of Aion: But on the other five, a Cafe 


was cited of one Bocingly, 14 Car. 2. C. B. where the Plaintiff de⸗ 


fore they owered-quod querens nil capiat per Bilfam. e 


Poſtea 350. 
Ch. Juttice 
Jones R. 
128, 


Ante 337. 


Poſtea 362. 


clared, Ehat he was an Jnnkeeper, and that the Oetendant had pꝛe⸗ 
ſented his Mie at a Leet fo2 a Scold, and that ſuch and ſuch Gueſs 
in particular had abſented from his Houſe upon it, and after Uer- 


dit he had Judgment. 


But the Court here ſaid, That the Caſes differed, fo2 that qua⸗ 
lity of the Wife's might make the Houſe troubleſome to the Gueſts; 
but a Stage-Coachman tould receive no pꝛobable pꝛejudice in bis 
Trade by defaming of his TUike, oz at the leaſt the Plaintiff ſhould 
have declared, what Cuffomers he had kot in partfertfar, and there 


a Anger verſus Brewer. 8 5 


N an Attachment upon 8 Pzohibition, the Platutfff vectarey, 
That he pꝛoceeded in the Court Choifffan, after the Pꝛohibi⸗ 
- After Judgment by nihil dicit and 100 l. Damages given to t 

Plaintiff, it was moved to ffay Judgment; That there was n 
place laid in the Declaration, where the Defendant pꝛolecuted ſinte 
ne delivered, and fo ik Juue hav been taken upon non 
proſecut fuit poſt deliberat. brevis, whence ſhould the Venue have 
came: But it being made appear to the Court, That in all the 
Puecetents of theſe kinds of Decſarattons, there fs no place found 
mentioned of the Pwterding after Dettvery of the TWrft, but the 
Place only expꝛeſſed where the Writ was delivered, they thereupon 
over-ruled this Specious Exception. Poſt. 350, e | 


Anonymus, 


— — 


Irin. Anno 31 Car. II in B R. 349 
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LO e 107% Anonymus. 


(YE A. B. was indited of High Treaſon in Conſpiring the 
Death of the King, and was bꝛought to his Trial at the Bar 
this Term, and one D. being pꝛoduced a Witneſs againſt him; the 
ſaid A. B excepted againſt him, foꝛ that the ſaid D. had been Out:- 
_ of Felony and burned in the Hand, and pꝛoduced the Re- 
cod. | 

The Witneſs, to clear himſelf thereof, pꝛoduced the King's Par⸗ 

don, whereby he was pardoned of the ſatd Crimes, Dutlawry, &. 
The Paſoner ſtill objeffed, That the Pardon did not reſtoze him 
to his Credit; and that notwithſtanding he was no legal and 
competent Titnels, and payed that he might have Counſel al⸗ 
ſigned him, to argue the Point, which was granted: And the Court 
having heard his Counſel, and conceived ſome doubt in the Batter, 
they deſired h. Juſtice Raymond to conſult with the Judges of the 
Common Pleas, to which Court Raymond immediately went, and 
at his return repozted tothis Court the Opinion of the ſafd Judges 
do be, that he might be ſwom. But if a Pan con viſted of Perjury 1 sid. ;2. 
were afterwards pardoned; pet that would not enable him to be a 
(Witneſs, betaule it ſeemed to be an injury to the People, to make 
them lubjeck to the Teſtimonp of ſich an one. Vid. Hob. 87. Par 
don takes away peoam & reatum; ſo D. was ſmoꝛn. , 


_ Colepepper's Caſe, 


was indicted 8f high Treaſon, fo? raiſing Rebellfon in 
1 Carolina, (one of the King's Fozeign Plantations in America) 
_ whercupon'he was this Term tried at the Bar and acquitted. 
.» Note, By 35 H. 8. cap. 2. Foreign Treaſons may be either tried 
by Special Commiſſion, oz in the King's Bench by a Jury of the 


* 


County, where that Court ſits. Vid. Co. 1 Inſt. 261. b. 
re ene nee 2 ; in n 
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ep Anonymus. Se BR 
on Trial at Niſi prius at Guildhall befoze mp Lom Chef 
A Juftice North, in Trover and Converſion agarntt an Execu- 


e {on torr,- © 


The Quettion came tobe, {Uhether the Goods having been taken 

in Execution; upon a Judgment obtained againſt the Dekendant by Kell. 55. 

a Credico! of the Deceaſed, Gould diſcharge him againſt the Plain- 1 Sid. 76. 

tiff who bzought this Aion as Adminiſtratoz? And the Opinion of Bur he ſhall 

the Chief Juſtice was, That this Exception was a good Diſcharge be Recoupr 

againſt another Ct editoꝛ that Would ſue him, to whdm he might — 

plead Riens inter ſes mains, but it was no Diſcharge againſt an 
1 Admint⸗ 


„ 
i 
1 
1 
4 


350 


Mich. Anno 32 Car. II. in B. K. 


kellw. 59. Adminiſtratoz, fo2 Men muſt not be encouraged to meddle with a 


TE. und! 
any other Parich, 


Ante 348. 


perſonal Eſtate without Right ; but to pꝛevent this miſchief where 


the Party dies Inteſtate, and there is conteſt about the Admini⸗ 


ration, a Ban may p2ocure of the Dwinary Letters ad colligen . 


— 


Termino Sancti Michaelis, Anno 32 Car. II. 


In Banco Regis. ?; 
| ks Bs f Anonymus. eee 15 : 1 
Ade Statute of 43 Eli ET FOE "ENT 


_ where a Þa b is unable to p20vide £02 their Poo, to tar 
bouring Pariſh, the Waozvg being, fny other of 
it was reſolved, That the Juſfices Migbt-impoſe 
e ce of the Inhabitantg of the neighboutin 

Up were not obligep to put a general Tax.upon the 


Wa e 
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Mich. Anno 32 Car: II. in B. R. 


— ——— 


The Caſe of the City of London, concerning the Duty of Water- 
The Mayo? and Commonalty of London bꝛought an ladobi- 
tat. Aſſumpſit againſt A. B. fo2 5 l. fo2 ſa much due to them 


fo2 divers Tons of Tine, bꝛought from beyond the Seas to the 


Poꝛt of London, at four pence per Ton. 
Upon Non Aſſumpſit pleadep, and Trial at the Bar, divers Free- 


men ot London were offered as Witneſſes fo2 the Plaintiff. But the 


Counſel of the other ſide excepted. to them, foz that they were Jar: 
ties, the Commonalty of: London comprehending all the Free- 
men, and likewiſe intereſted, gd. 
On the other ſide it was ſaid, That their Jntereſf was in no 
ſozt to be conſidered, it being ſo very ſmall and remote; a ſmall 
Legatee hath been ſwozn to pꝛove a Mill. Jn an Jnvi#ment againſt 
the Coquty fas not repatring of a Budge, one of the County may 
be g Witneſs (and this'Juffice Doiben ſaid, he hav known in the 
Cale of Pererburgh-Byidge.) Jn a Robberp fur-Starure de Win- 
ton, the Plaintiff/ ſhall. te fam a Witneſs, and that foi Ne- 


Iptit was veplied, That there was no Neceflity, fog then might 
have other TUitneſſes beſides Freemen, (tho perhaps with difficulty.) 
In an ation againit theHtndzed upon the Statute-of Wincon, an 
handen; carmat be aUitneſs ooo oo 


that they were Witneſſes, | 

Jones contra. And a Bill of Exceptions was tendered bythe Coun- 
ſel fo2 the Defendant, which the Court pzoffered to ſeal, and to al- 
low thꝛee oꝛ four Oays time to dꝛaw it up. : 

But afterwards the Plaintiffs Counſel offered other Witneſſes, 
and ſet by their Citizens ; but the Uerdi# went fo2 the Defendant. 

Note, It was ſatd, That the Loꝛd Yayo? could not releaſe the Aﬀt- 
on but under the Common Seal; and that koꝛ a Duty o2 Charge 
upon a Coypozation, every particular Member thereof is not liable, 
but P2oceſs ought to go in their Publick Capacity. 


Scroggs, Chief Juſtice, Dolben and Raymond mute of Opinion 


Note, d Sheriff was owered to attend the Court foz demand. 2 Sid. 155. 


ing an erceſſive Fee fo2 the exectition of an Hab' fac* poſſeſſ. the 5 


* 


Court ſaying there was none due. 


Anonymus. 


352 ; b _ Mich. Anno 32 Car. II. in B. 1 = 
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Ante 343. Hꝛohibition was granted to the Confitop Court of the B. 
AP thop of Lendon, fo; citing one fo2-calling of her TAhoꝛe; be- 


cauſe-ſuch Wows:;by * — of London are er ao in the 
Coutts of Law there. 


. "* + 


| Anonymus. - 


w. 61. b. 


Cr. Car. 102. has the Plaintif vies after the Term begin, tho * Naben 


& entren; pet Judgment may be entred ern Nay Judgment 
relates to the firt Day of the Cem. a 


a 
1741 42 | 


| Anonymus. | . 4 4s aff 92 Hu 

Motion was made. to quath an Inquiſition token. before the 

Cozoners ſuper viſum corporis of one that killed uneltz 
3 Kcb. 489 which found that he was Felo de fe. N 334 

564, 566, But the Court were inkoꝛmed, That the Party was Non co 

504. mentis, and that there had been an undue Pꝛactice by the — 

Ante 182. a which great ÞP2oof was made, and upon that ec wan nen 

*3f} 3 

Note, The Court aid, That if the Body could ut bew er 

up, there might be an Jnditment- thr wear to TION rs AUP, 

who night enquire thereupon: . 0 25 015 
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Termino Sancti Hillarii, Anno 32 & 33 Car. II. 
In Banco Regis. 


Motion was made again a Judge of an Jnferiour Court 

of Recozd, foꝛ fncreaſing upon a Aiew the Damages fn an 

| Ittton of Treſpals and Battery to ſa much moze than was 
given by the Jurp. Fl = of 

Curia. The pꝛoper wap is to retomm it by a Mrit of Exrqy ; 

— none but the Coutts « Weſtminſter can increaſe Damages up- 


Y 1 3 5 * © 
10 F- ” # % - * » A 


JF # Welt of Erroz in Eſetment, &c. abates by the ar of God, 
a ſecond Crit will be a Supeaſedeas. Dtheriiſe, where it abates 


dy the Ad ol the Party. 
A $1 cm. asf 5 f . 
5 * + 


| Anonymus. 


JN a Weit of Exroz to reverſe a Fine, the Pzoclamations were 
pleaded in the ſame Fine, and five Pears quiet Poſſeſſion, and 
this in the bar of a TUrit of Erroz. 
The Court inclined, That the Exroz being in the Fine, five 
Pears Poſſeſſion could not be pleaded. Sed adjournatur. Mo. 


* * _ = — — 
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Termino Paſchz, Anno 33 Car. II. 
In Banco Regis. 


T Ore, This Term Sir Francis pembetton was made Lond 
Chief Juſtice of the King's Bench in the room of Sir 
William Scroggs, who was diſplaced. 


| Page verſus Denton, 5 


TILL 3 32 2& 33 Car 2. Rot. 45. In Debt upon a Pan bang! 5 
Executoꝛ, who pleads. that the Teſtato2 was indebted to him 


bp an Obligation, the Condition whereof was ta pay Bent; an 
that at the time of his Detente there was 300 l. due koꝛ Rent, an] 


that he had not moze than 60 l. Allets to pap it, &c. 

The Plaintiff replied, That there was but 30 l. due foz Rrnt at 
the time of the Teſtatoz's Death. 

Which je Court held to be a good Replication, altho' the Penal⸗ 
ty of. of the Bond was kozkeited at the time of the Teſtatox's Death. 

ik a Bond die ton Stranger be forfeited, and thi if 7 pleaded 

by an Executoz, and that he hath not Aſſets ultra, good Re- 
plication to ſay, That the Dbligee would have taken part of his 
Money in full, and it ſhall bea'Bar fo2 no moze ; and here the 
Defendant ought to jo cake but his due Debt. 

And the Court lad, Chat if Men would 1 Aber ki erty 
it would fave mag a Suit ah art eq 


uy 6 : x + l oYs , + the. th . 
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Dead 3 was invized of t Died Treaſon ; upon whith 
being arraigned, and demanded to plead, he delivered in a 
Paper containing a Plea to the Jurisdicion of the Court; which 
could not be received, (as the Court ſaid) not being under Coun- 
ſel's Hand. Whereupon he p2ayed to have Counſel aligned, and 
named divers, whereof the Court aſſigned four. And he was 
taken from the Bar, thee o2 four Days being given him to adviſe 
— ta prepare his Plea as they would ſtand by 

im. 
1 hr _— p2ayed, that they might have a Copy of the In⸗ 

ment. 

But the Couet denied it and ſaid, That ir was not permitted 
in Treaſon, o2 any other Capital Crimes. 

4 But 


Trin. Anno 33 Tix IL in B. K 355 


But t Jullce Dolben ſaid, That ſometimes it had been allowed to 
take Notes out of the Indikment. Vid. Mirror 304. Abuſion eſt 
que [Juſtices ne monſtre lIndictment a les lndictes s'ils demandront. 
Sect. 115. 


* 


Termino 1 Trinitatis, d 33 Car. IE 


In Banco Regis. wy 165 


. * +; 
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 Anonymus. 


* * 


In an n Adlon of Debt againſt the Erecutoz, in be f De Ante 321. 
tinet, upon a- ſurmiſe of a Devaſtavir, the Defendant was held Contra. 
to Special Bail, and. fo ruled upon Oy" | 


Haddock's Caſe. | 


1 bag ſaid by the Court, Chat if a Copponation that hath been . 
by Preſcription, accept a new Charter, wherein ſome alteration 9. 

is of their 32ame, and likewiſe of the Pethod in the Governing 

patt ; pet their Power to remove,” and other Franchiſes "which 

they had de temps d'ont, &c. do tontinue; and if the Power ta 

remove be at their CUill and Pleaſure, this Mill muff be expꝛel⸗ 

ſed under their Common Seal; but in Return ta a Wirz. 

debito modo amotus may ante. 1 | 


Note. NoCUrit of Erro lies upon * Indiement of inte Raym, 434. 
and Convidton by Pꝛoclamation. „ 


! 


Note, Jn an Exettment, where there are vines Detentants 2 Vent. 195, 
which are to confeſs Leaſe, Entry and Duſter ; if every one do not contra. 
appear at the Trial, the — cannot "oy agatnit the reſt, 
but muſt be nonſuit. 


3 F id 
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T.Jones148, ER gment in the Comman Pleas, where the Plain- 


Ante 319. 


ter- cburle td his Mill, te 3, 


in Sancti Michaclis "TUES 33 Car: II. 
In Banco Regis. 


| Anonymus, 


2 Covenant, the Plaintif declared upon Teverat Bieaches, 
one whereof was, fo? nat paying of 7 1 accoꝛding to the Cove- 
nant. 

Jt was moved fo2 the Defendant, That be might be admitted to 
bzing 7 l. into Court to pay to the laintiff, together with his Coſts 
—.— &c. as is uſual in Caſes of Debt oz Aſſumpſit fo: Boney, 
t the Plaintiff might pꝛoceed koꝛ the reſt; if; he thought fit: 
e Motion was denied, becauſe the Plaintiff: on declared of 


the matter lay in Damages. 
Bound and Brooking. 


Aber reaches, and n 


ff * in an Akon upon the Caſe, That he bad Com: 
mon in the Dekendant s Lands, & ebuit, Ne- 
wh Defenbant denivitzed, becauſe nat let out bo the 3 digintiie 
20 


2 
28 


5 ſntifled to the din ii geen by Preſcription, oz other⸗ 
„ . Nottaſthitandin naw ment in the Common Bench 
cf matte ny * ME Ga 


ent Will, L, that he was intitled to cor Tater: courle by Pu 
wiſe. 2 Cro. 43. ro Dent an Oliver ; An ation 
bim ta take Tall, and ne CLE We e 


* e Hi Enrr. 9. Ja. Mentee 3 


Day ver ſus Copleſton. 


1 * an Aſſumpſit foꝛ Money, the Defendant pleaded the Statute 
fo2 the Diſcharge of pooꝛ Pꝛiſoners, and that he had been dil⸗ 
charged by that Ack; which pzovides, That there ſhall be no After- 
Nꝛolecution by a Creditoꝛ in ſuch caſe, ſo as to ſubjec the Body to 
Feen and ſays, That he can op nothing further in bar of 


3 | Aßpon 


5 Mich. Anno ; 3 Car. II. in B R. 


Upon which the Plaintiff demurred, and the Defendant joined 


but with a Ceſlet executio quoad Corpus, &c. as ren: 


b 


And the Court appꝛobed of this thay of pleading the Statute, fo? 
otherwiſe they ſaid, Ik the matter had not been diſcloſed in pleading, 
they doubted whether they could have given the Defendant the be: 
nefit of the Ac, but he would be dziven to his Audita Querela. 


Anonymus. 


E age a Jupgrient in the Kung 's Bench in lreſand, it was ſug: 
[= ge ts, that the Plaintiff was in Execution upon the Judgment 
a reland, | „„ OCD oo ES. 35 He 
And the Court ſeemed to be of Opinion, That a Habeas 2 6 
ad 


might be ſent thither to remove him, as Urfts'Mandatow 
been awarded to Calais, and now to Jerſey, Guernſey, &c. 


Poe Caſe was, 4. Tenant in Tait, Remainder to B. in Tail, 
X &c. A. makes a Leaſe foz the Life of the Leſſee, not war- 


Net the Statute, and d.es, leaving B. in Remainder his heir: 


Anonymus. 


lets fo2 99 Pears, to commence after the Death ot the Tenant fo? 
ife, reſerving Rent; and then the Tenant fo2 Lite ſurrenders to 

B. upon Condition, and dies; B. ſuffers a Recovery with: fingle 
QUoucher, and dies; the Leſſee fo2 Years enters, the Heir of 3 
piſtraing fo2 the Bent, and the Leſlee bungs a Beplevin; and upon 
an Auowry, ans pleadings thereupon, this Cafe was diſcloſed te 
the Court of Common Bench, and Judgment given there fo2 the 
Avowant, and Erro? thereupon bzought in th's Court. | 

Fo? the Plaintiff in the Erroz it was argued, That the Leaſe be- 
ing derived out of a Reverſion in Fee, which was created in A. up⸗ 
on the Diſcontinuance fo2 Life, and the new Fee vaniſhing by the 
ſurrender of the Tenant fo2 Life, (fo2 it was urged, he was in 
his Remitter, although. the taking of the Surrender was his own 
AF) that the Leaſe fo2 Pears by conſequence was become void. 

Again, Jt was objefed againſt the Common Recovery, That 
the Tenant in Tail, and a Stranger which had nothing in the 
Eſtate, were made Tenants to the Przcipe, and therefoze no good 
Recovery. | 

Again, Jn caſe B. were not remitted after acceptance of the Sur- 
render, then he was leiſed by fo2ce of the Tail, and ſo no good Ke- 
covery; being with ſingle Qoncher. 


— 


Y 2 | On 


357 


78 


5 Mich. Anno 4 3 Car. II. in B. R. 


On the other fide it wag argued to be no Remitter, becauſe the 
Acceptance of the Surrender was his own Aﬀ, and the Entry was 
taken away. But admitting ſt were a Remitter, becauſe by the 
Surrender the Eſtate fo2 Life (which was the Difcontinuance) was 
gone, and it was no moze than a Diſcontinuance fo2 Lite: Foz if 
Tenant in Tail lets fo2 Life, and after grants the Reverſion in Fee; 
if the Leſſee fo) Life dies after the Death ok the Tenant in Tail, ſo 
that the Eſtate was not executed in the Gꝛantee during the Life of 
the Tenant in Tail, the Heir ſhall immediately enter upon the 
Gꝛantee of the Reverfion. Co. Lic. Jt ſeems alſo to be ſtronger 


againſt the Remitter in this Cale, becauſe it is not abſolute; but 
only conditional; however the Leaſe may be good by Eſtoppel, foz 


it appears to have been by Indenture, and if the Leſſo2 cannot 


a0 the Leaſe, the Leſſee ſhall without queſtion be ſubje#t to the 
n | T 


But it was objected againſt the Eſtoppel, That here an Jntereft 
paſſes, and the Leaſe was good fo? a time: As if the Leſſee foz 
ten Pears makes a Leaſe fo2 twenty Pears, and afterwards pur: 
chaſeth the Reverſton, it ſhall bind him fo2 no moze than ten. 
To which Pemberton, Chief Juſtice, ſaid, The difference is, 
where the Party that makes the Eſtate, has a legal Eſtate, and 
Where a Defeſible Eſtate only; fo2 in the latter a Leaſe may wozk 
by Effoppel, though an Intereſt paſſed, ſo long as the Eſtate (out 
of which rhe Leale was derived) remained undefeate... 
As to the Recovery, it was held clearly good, altho' a Stranger, 


that bad nothing in the Land, was made Tenant to the Præcipe 


with the Cenant in Tail; fo2 the Recompence in Ualue ſhall go to 


bim that loſt the Effate, and being a common Aſſurance, tis to be 
_ Ravourablyexpounded, Et adjournature ou 


— 


Termino Sancti Hillarü, Anno; & 34 Car. II. 
| In Banco Regis. 


Moor and Pitr, 


- 


ſeized in jure Epiſcopatus of a Yanoz, of which the Lands in 


A Erto2 upon a Judgment, in EjeRione Firme in the Common Vid Piana 
- Pleas, where the Caſe was, That the Biſhop of London wag Moore. 


Juft. 


queſtion were held, and time out of mind were demiſed and demt- J pe. 28, 


ſable by Copy of Court-Roll foz Life, in Poſſeſſion and Reverſion; 
and J. S. being Copyholder fo2 Life in Reverſion, (after an Eſtate 
fo2 Life in Ann Pitt) and J. N. being ſeized of the Manoz by Dil⸗ 
ſeiſin, J. S. at a Court holden fo2 the Manoz in the Name of J. N, 
_ ſurrendered into the Hands of the ſaid J. N. (the Difſeiſo2-Lozd) to 

the uſe of the ſain Low. Afterwards the. Biſhop of London entred, 
und avoided the Difleiſin. Ann Pitt died, and an Ejedment was 
wenns by J. S. and it was adjudged in the Common Bench that he 
had a good Title; and now upon a TUrit of Erro in this Court. 


fte matter in Law was inſiſted upon by Pollexfen foz the Plaintiff 


in the TUrit of Erro gt | 

Chat this Surrender to the Diſſeiſoz-Lod, to the Lowd's own uſe, 

was good; fo? all the Books agree, a Copyholder may 1 
5 


to a Difleiſo2 of the Banoz, to the uſe ok à Stranger, and 1 


not to the Lowd's own uſe? As if Lefſeefo2 Pears be ouſted, and be 


in Reverſion diſſeiſed, and the Leflee releaſes to the Diſſeiſoz, this 
ertinguiljes his Term. Here is a compleat Diſſeiſin of the Yano? 
p Attoznment of the Freeholders, (without which the Services 
cannot be gained) and the Copyholders coming to the Diſſeiſo?'s 
Court, and by making ſurrenders, &c. owning him koz their Low; 
tantamounts. eee, 3 
Serjeant Maynard contra. And he inſiſted, That this ſurrender 
was not good, fo2 the Difſeiſo2 had no Eſtate in this Land capa- 
ble of. a ſurrender; to2 the Copyholder fo2 Life continuing in 
n and never having been ouſted, there could be no Dil ⸗ 
leiſin of that; and he endeavoured to diſtinguich it from a Surrender 
to a Diſſeiſoz-Lopd to the uſe of another, fo? in ſuch Surrenders the 
Loꝛd is only an Jnſfrument, and does but as it were allent, and un- 
- til admittance the Eſtate is in the Surrenderer. And he reſembled it 
to the Attoꝛnment of a Tenant, when (e converſo) a Seigniozp is 


granted; and he put Caſes upon Surrenderers of Leaſes, that they 


muſt be to one that hath the immediate Reverſion,as an Under-Lefſee 
fo2 part of the Term cannot ſurrender to the firſt Lefſo? ; 4 2 
| te 


"Hill: Anno 3j & 34 Gar. IL in RR 


cited a Caſe of Leffee fo2 Years, Remainder fo2 Life, Remainder in 
Fee toa Stranger, he that had the Fee enfeoffed the Tenant fozYears 
by Deed and made Livery ; and the Conveyance held void, foz it 
could not wozk by Livery to the Tenant fo2 Pears, who was in 
Poſſeſſion befoze ; and a Surrender it could not be, becauſe of the 
intermediate Eſtate fo2 Life, and it could not wozk as a G2ant fo? 
want of Attoznment. De ſaid it had been commonly received, that 
a-common Recovery cannot be ſuffered, where the Tail is expedant 
upon an Eſtate fo Life, (not made Tenant to the Prxcipe) which he 
ſaid was true in a Writ of Entry, in the Poſt which are common⸗ 
ly uſed. And the true Reaſan. ts, becauſe ſuch Tirit ſuppoſes a 
Difleiſin, (which cannot be when there is a Tenant koꝛ Life in 
Poſſeſſion.) But, as he ſaid, a common Recovery in fuch caſe in a 
TUrit of Right would be god. 
pemberton, Chief Juſtice, faid,His reaſon of Diſſeiſin would over- 
thꝛow Surrenders to the uſe of a Stranger; fo? if the Poſſeſſion of 


the Copyholder would pꝛeſerve it from a Diſſeiſin, then was it pro 


Ch. Juftice 
Jones 196. 


n 


tempore lopped off, oz ſevered from the Mano, and then no Sur⸗ 
render could be at all. Et adjournarur. . en. 


Perry verſus Bowes. NU, 


15 an Ejetment upon a Spetial Uerdif, the Caſe appeared to 
be this: T 
Commiſſioners of Bankrupt had afligned-by Indenture the Lands 
in queſtion to the Leſſo2 of the Plaintiff, which Indenture was ak⸗ 
tcrwards enrolled: But the Oetlaration was upon a Demiſe made 
after the Indenture, and befoze the Enrolment, and whether that 
Demiſe were ſufficient to entitle the Leſfo2 of the Plaintiff, was the 
RT _ oo: i Peng, 77 
It was firſt inſiſted on, That an Enrolment of the Deedof Aﬀign- 
ment, tho to paſs Lands, was not neceſſary, 2 Co. 26. But the 
Court over-ruled that, laping, That an Enrolment is not requiſite up⸗ 
0.07 Allignment of Hoods, but ok Lands it is: But then it was 
aid; That after the Deed was enrolled, it ſhall relate to the Dell⸗ 
very; and it was compared to a Bargain and Sale, where by the 
Statute of H. 8. ok Enrolments, nothing paſleth till the Deed be 
enrolled ; but then it relates. 2 Inſt. 675. Bargainee ſells be- 
foe Enrolment, the ſubſequent Entolment makes it good; co if 
the Bargainee ſuffers a Recovery befoze Enrolment, he is a good 
"Tenant to the Præcipe by relation, ibidem: And this is confirmed 
by the common Pꝛadice. So ifat Common Law a Recognizancebe 
acknowledged befoze a Judge, (as any Judge of the Courts at 
Weſtminſter may take a Recognizance) and afterwards he cauſcth 
A it binds the Land from the time of the Caption, 
Hob. 196. Ik Land be conveped to the Ring by Deed n 


* 


2 — 


* 
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it binds from the time of the executing of the Deed, alth# the En- 
Saunders icantra; pere the Connmaiſtoners are under a Bower gt- 
ben to them by the Statute of Bankrupts, and they mu execute 
that Power in all Cirtumſtances vekoze it can become effedual. In 


the caſeof Enrolment of a Bargain and Sale, the Deed it ſeik paſſeth ' 


the uſe, and the Statute of Emolments obſtruſts the operation of 
t till Enrolment ; but when that is done, it paſſeth by the Deed. 
Again, Pere needs no relation to avoid the miſchief of mean Aſſign- 


ments from the Bankrupt, becauſe he is reſtrained from the time ok 


his firſt At of Bankrupcy. And on the other ſide, the miſchief 
would be very great, if chere ſhauld be a relation from the Enrol- 
ment, in regard the Statute limits no time fo2 the doing of it, fo 


that it may be ſeven Pears after ; and if this ould relate to puniſh. 


Meſne Trefpaſles, the inconvenience would be very great, fo? ſuch 
Treſpaſſes are, until the Enrolment, expoſed to the Actions of the 
PBankeupt,s As to the Caſe of the Recognizance, the Caption fs a 
judicial Ad and the pzincipal, and ſo binds from the time. And in 
he caſe at granting to the King by Deed enrolled, the Reaſon is, 
auſe the King ſhall not receive any pꝛejudice by the Laches of 


his Officer in _negleting to enrol the Deed. But generally fn 


Caſes at Common Law there is no relation, as in Caſe of Feoff- 
ment and Livery, but ſtronger in caſe of a Gant of Reverſion, 
where the Attozmment is but the Aſcent of the Tenant ; yet it ſhall 
not relate to the Grant. Jt would be hard ik a Relation ſhould be 
admitted:to make a Man liable ta a'Treſpals. It has been much 
paubted, whether a Bargainee befoze an adual Entry, can maintain 
an Action of Treſpaſs ? . © 09 Ol 


+ Ouria, The Caſe of Bellingham and Alſop, although it was laid 
ts be reverſed, and the Authoaity is ſtirred in 1ſcham and Morrice 8 


Caſe, 3 Cro. pet it has heen ſinte taken foi goodLaw in the main 
Point. Where Executoꝛs ſell by an authonty given by Mill, the 
Alendee is in the per from the Deviſoz, but here in the Poſt and by 
the Statute. It were very inconvenient to admit of Relation, be- 
cauſe no time prefired fo2 the Enrolment. '' Sed adjournatur. = 
Afterwards Judgment was given'fo? the Defendant. 


l T Son a TUrit of Erro? out of an inter tour Court, in an Aion 

upon the Caſe, upon an Agreement to aſſign over a Term, 
which'the Defendant had in him fo2 four Pears, Upon Non A(- 
ſumpſit a Special Uerdi# was found, That the Agreement was 
made, but not put into Writing, and they found the Clauſe in the ac 
ok 29 Car. 2. of Frauds and Perjuries, (viz.) No Aﬀtonto be bzought 


upon anp Contract o2 Sale ok Lands, &c. 02 any Intereſt in oz 
concern 


} 
i 


* nnn — Afi 


362 | Hill. Anno 32 & 30 Car. II. in B. R. 


| concerning them; Ke. Upon which Special Uerdif found, it was 

adjudged fo? the Plaintiff, and now Erroꝛ was aſlignoedin the mat. 
ter in Law, that this Contract was within the At to be put in 
- Writing 2 But it was objeũed, That the Statute extended only 
to Jnterefts, created de novo out of an. n, and not to au al. 


en ſignment. an 
Curia contra, and held the Cale to be plain within the Wows of 
the a and ſo the Judgment was N e md 


2 *. | 


- 387, 1³ 3 to reverſe a Tudgment given in an cnferſonoCatet;/ 55 
Firſt, Becauſe tis ſaid Cur' tent apud Guildhall' Burgi, ge. 
and not ſaid, That the Guildhall was within the Jurisdiction of 
the Court. Sed non allocatur; fo that thall be intended. 21 
-... Secondly, The Damages given by the Jury were 3 l. 19s. and 
Coſts 6 d. and ſo much koꝛ Colts de incremento adjud', and nothing 
ſaid of the 6 dd. 
Ante 337. Sed non allocatur; becauſe Were per 33 aſſeſs includes al; 
348, 350. and the other is but miſcomputatfon, and the Coſts: awarded de ink 
Telv. 107. cremento neceſſarily implies the 6 d. GEM: rue peu gead vor 
wy. ' Ne 31 Car. 1337 | 20 


„ 


of Walburgh and Salconſtall. | 5 f 365364 


1 Sid. 463, 1 an ation upon the Cale, tbe Plaintif declared, That the Des 
464. kendant did take out a Laritat 2 1 Januarii, 32 Regni ac etiam 
3 12, 18, Billæ, &c. whereas he owed him nothing. d 305 denn 
Pfons 149. Upon Not Sultty pleaded a Special Uervit was found; That the 
2Saund. a. Latitat was: Teſte 28 Novembris, 32 Car. Regis, but was really ta- 
229. ken gut 21 Januarii, 32 Regis, Et ſi pro, Quzre, &c. 

: Mod. 4. Holt argued upon this, That by Law it muſt be ſaid to be taken 
out the 28 of November, when the Teſte is. Velv. 130. Debt upon 
A Bond bearing date the 30 of December. the Defendant demandg 
Over of the Condition which was to perkoꝛm Covenants, and ſays, 
Tho it were dated the 30 of December, pet it was deliberat primo 
die Feb. and no Beach ſince. Jf the Plaintiff replies and agrees 
with the Defendant, 'tis a Departure, becauſe he had declared of 

a p2ecedent Date, which imples the Delivery. 
Cath. it is objeited,, That the Jury are not eſtopped ta and the 
u A 
I anſwer, Where the Parties impleading have agreed a Point 
ap: the Jury is | ONT to find * dl 


* 80 , ” - 5 4 T 9 4 7 N £ 
* x5 w * 1 v % 4 b 
: - 
| WE 4; ox Pemberton 
1. 3 . — ts : | : 


5 Falch. Anno 34 Car. II 7 B. R. 75 


Pemberton Chief Juſtice, We know the courſe of the Court is to 
Teſte Latitats taken out in the Uacation, of the Term pꝛeceding; 
and the courſe of a Court, is the Law of a Court. pe might have 
veclared, That the Dekendant ſited out a Latitat the 21ſt of January, 
Teſte the 28th of November pꝛeceding, and if he be not eſtopped to 
declare ſo, ſurely the Jury may find the whole matter. And lo Judg⸗ 
ment was giben pro Quer. . 


. * 
1 4 . v3 2 1 2 


Termino Paſchæ, Anno 34 Car. II. 
In Banco Regis. 


17 880 N | Clayton werſws Gillam. | | 
1* Treſpaſs fo2 bꝛeabing and entring of bis Cloſe, and feeding; I. Jones 194. 


bec. and laying thereon certain pieces of Timber, & c. Et con- 
tinuando Tranſgreſſionem præd'. | 
After Uerdit fo2 the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment, That one ok the Treſpaſſes, (viz.) The laying of Timber, 
could not be with a Continuando. „ . 
But it was reſolved by the Court, That continuando tranſpreſſio- 
nem præd' ſhall be referred only to the Creſpaſſes, which may pꝛo⸗ 
perly be ſaid with a Continuando. But if the Continuando had been 
erpzeſly laid toꝛ that Treſpaſs, all would have been naught; as it Sid. 224, 
was reſolved ina Caſe in this Court, between Letchford and Elliot, 242. 
4 6 Car; 22 er 77 | N | Raym, 396. 


| 3 INI —— — and 
ö es, 31 
4 Ihe Earl of Shaftsbury verſus Cradock. —_ 3195 
Coach of | 


— Action of Scandalum Magnatum fo; ſaying, That the Earl Ch. J. Jones 
was 2 Traitor, &c. The Adtion being laid in London whete the 92. 
CUozds:were ſuppoſed to be ſpoken ; it was moved in behalf of the 
Defendant, That'the Venue might be changed fnto ſome other 
County, and Aﬀidavits were read, that the Plaintiff had a great 

Intereſt in the City, and an intimacy with the pzeſent Sheriffs, ſo 

that the Defendant could not expet an indifferent Trial there, and Poſtea 364, 
_ thereupon the Court did think fit to take the Cauſe out of Loldon, 368. 

and gave the Earl the Eleffon of any other County ; but he refu- 

ſce to try it elſewhere, and would rather let the Adion fall. 


3 7 Curtis 


i 


36% 


r 


4 


Ante fol. 8. 


Ch. J. Jones, 


198. 


Ante 363. 


Paſch. Anno 34 Car. II. in B. RR 
Curtis verſus Inman. er . e en 


N Dept lex the Penalty foxfeited by the Stat. of 5 Eljz. fazuſing 
the Trade of g Szocer, having not been bound an Appzentice. 

t was moved, That the Adtan lies not in this 1 becguſe 

21 Jac, cap. 4 enats, That Aﬀtons popular ſhall be | wught befp2e 
Juſtices of 4M3e, of the Peace, &c. But a Caſe was cited, which 
was adjudged in this Court, Hill. 20 & 21 Car. 2. between Barns and 
Hughes (which ſee befoze,) that ſuch Action would lie. But the 
Court notwithſtanding in this Cale ſald, They would hear Ar- 
guments. es | 


The Earl of Shaſtsbury werſ#s Graham, E al. 


N an Action upon the Caſe in the nature of a Conlpiracy, the 
Declaration was, That the Oefendants did conſpire to indi the 
Plaintiff of High Treaſon, and foꝛ that purpoſe did ſolicit one Wil- 
kinſon ; and endeavour to ſuboꝛn him to give falſe-Teſtimony 
againſt the ſaid Earl, and an JndiXment was offered at the Seffions 
at the Old Baily in London, by the Dekendant in purfuance of the 
ſaid Conſpiracy, which Jndi#ment the Gꝛand Jury there found 1g 
noramus, &c. 1 4 | 3 
It was moved in behalf of the Defendants, That whereas the 
Conſpiracy was in the Declaration alledged to be in London, that 
the Court would change the Venue, and au Afidavit of the Deken⸗ 
dants was pꝛoduced, That the Conſpiracy alledged in the Declara- 
tion, if there was any ſueh, was in Surrey, and nat in London. 
(Note, Wilkinſon at the time ot the ſuppoſed -Eoulpiracy was a 
Paiſoner in the King's Bench.) And Aſadayits mere pzoduced itke- 
wiſe to ſhew, That the Plaintiff had ſuch Intereſt with the pꝛelent 
Sheriffs of London, that an indifferent Jury was not like to be re- 
turned, and that ſeveral Perſons named to be material Titneſſes 
fo2 the Ocfendants, durſt not come to the Trial, ik it were in London, 
fo2 fear of their Lives, in regard they had been ſa affronted and 
abuſed when they were pzoduced to pꝛove the befoze-mentioned 
Indidment at the Old Baily, and ſeveral other matters werealtedg- 
ed. But it was inſiſted upon by the Counſel fo2-the Earl, That, 
. Firſf, The Venue uſes not to be changed in Eaſe ot a Peer who 
is one of the Comites Regis, and ſhall not be faced to travel into 
another. 119 ta try his Caſe as a common Perſan. 
Secondly, That the pꝛelent Caſe was local, /viz.) The preferring 
the Inditment at the Old Baily; and-where the Caule of Action ari- 
ſeth in two Caunties, the Plaintiff bath bis Eleftion to bying- it 
in either, 7 Co. Bulwer's Caſe. ; 


3 . | Vut 


Ls 


4 . 
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5 Mich. Anno 34 Car. II. in B. R. 


But the Court declared, That they were latisſied, that no indik⸗ 
ferent Trial could be had in London; they remembered they were 
affronted themſelves when they were at the Old Baily upon the be⸗ 
foꝛe mentioned Jnditment + And they reſolved, That they had a 
Power to alter the Venue in the caſe of a Peer, as it had been done 
about fix Pears ſince in a Scandalum Magnatum, bꝛought by the Earl 2 Mod. 215. 
of Salisbury in this Court. And allo they laid, That the Cauſe of *'* 
Alon here was'Tranſitozp, (viz.) The conſpiring, and that the 

- preferring of the Indickment was but in aggravation of Damages; 
and the Ackion would lie altho' none had been offered, oz ik p2efer: 
red by other Perſons than the Conſpiratozrs. © 
CTis true, when the matter ariſeth in ſeveral places, the Plain⸗ 
tiff has Eleckion, but ik there be like to be no indifferent Trial in 
the place where it is laid, tis uſual with this Court to change the 
Venue. But the Court ſald, They would not confine the Plaintiff 

to Surrey, if he could ſhew that that was not an indifferent County; 
Vid, 4&0. ee 2 he | | 


395 
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Termino Sancti Michaclis, Anno 34 Car. II. 
In Banco Regis. 
Deniſon wer ſus Ralphſon. 


Nan Afton upon the Caſe the Plaintiff declared, That theDe- Ante 223 
| fendant in conſideration of a Sum of Monep paid by the Plain⸗ 
> tiff, did pꝛomile to deliver to him ten Pots of good and mer⸗ 
chandiʒ able Pot⸗Aches, and that not regarding his Pꝛomiſe, andto 
defraud him, he delivered him ten Pots ol Aſhes not merchandizable, 
but mixed with Dirt. & c. And declared alſo, That pro quadam pecu- 
niæ ſumma, &c. the Defendant vendidit to the Plaintiff ten other 
Pots of Athes, Warrantizando, &c. that they were good and mer⸗ 
chandizable, and that he delivered them bad, and not merchandiza- 
ble, knowing them to be naught ; and to this Declaration theDe- 
kendant demurred. 1 | ES e OR oo WS 
And it was argued by Saunders, That here were-Caulſes of Acton 
ok ſeveral Natures put into one Declaration, and they required le- 
veral Pleas, (viz.) Non Aſſumpſit, and Mot guilty, and therefoze 
oughtnot to be joined together. 
Thompſon fo; the Plaintiff cited a Caſe between Matthews and , Sid. 24, 
Hoskin. An Action againſt a Common Carrier, and declared upon 45. 
the Cuſiomof the Realm, 15 that he had not delivered the 9 E 
+ > & n 


i 
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Adjudged 
directly con- 
trary, 1 Sid. 


244, 245 · 


* 


Raym. 484, 
480. 4845 


. 2 


puſſed againſt the Dekendants; and afterwards it was moved in 


and declared alſo in a Trover: and Converſien upon the lame mat- 
ter, ann atter Aerdict upon motion in Fereſt of Judgment, the 
Court. So an Aden againſt one fo2 twenty ſhillings, upon the 
Hire of an Hole, and declared further, that he abuſed him, and 


Curia. Thole Caſes mere after Aer did. Caules upon Contra 
which are in the Right, and Cauſes upon-a'Tox cannot be joined, 
for they do not only require ſeveral Pleas, but there is ſeveral 0 
ceſs; the one Suummnons, Attachment, 80 the other Attachment, Kc. 
Theſe upon the Contrai lie ko and against Executoꝛs, the other 
not; but thele ſeem to be both upon tho contract, (viz.) Chat up: 
on the Marranty as well as theother, tho the Declaration, ænom⸗ 
ing them to be naught, yet the knowledge need nat te be: pꝛoved in 
Evidence. Debt upon à Bond and a mutuatus map be joined in 
one Arlon yet there muſt be: ſeveral eas to Nil dæbet, which ig 
pꝛoper to the one, will not ſerve in the Action upon the Bond. Sed 


adjournatur. 


— 
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Termino Sancti Hillari, Anno 34 & 35 Car. II. 
In Banco Regis. 


Dominus Rex and Higgins & al. 


C Quo Warranto was brought agalnſt divers Perſons of the 
— City of Worceſter, why they claimed to be Aldermen, &c. * 
coe the ſaid Cozpozation: The Caulk came to bo tried at the 
Bar, and a Chattenge was made to the Jury in behalf of the Defen- 
dants, fo2 that the Jurymen were not Frecholvers, = 4 

The Court lald, Chat fo? Juries within CozpozateTowns, it hath 
been held, That the Statutes that have been made, requiringthat 
Jurymen ſhould have ſo much Freehold,vo not extend to ſuch places; 
fo2 if. ſo, there might be failure of Juſtice, fo2 want of ſuch Jury- 
men \o qualffiey; but then to maintain the Challenge it was ſaid, 
by the Common Law Jurymen were to be Freeholders. 

But the Court over-ruled the Chaltenge ; but at the impoztunity 
of the Counſel, they allowed a Bill of Exceptions, and ſo a Gerdick 


Arrelt ol Judgment upon the Point: But the Court would not ad⸗ 
mit the Batter to be debated befoze them, (tho divers 2 
7 "0 


; Trin. Anno T Car. Il — ” mas 367. 


” "WEIR. OUT, * 2 oe we roar os. © — ͤ — 


of uke nature were offered) becauſe they ſaid, They had veclared 


er An betoze, and the Bedꝛele might. be uon a Writ of 
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Court foz-a Churchwarden's.Rate,. ſugge 
bnd klei, That it was not made with tie 
Poriſhioners,. and. that. he ea was retulen. 


The Court, ald, ne if the Partth 3 
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— km the Repairs of 1 cnn dful). becauſe that if the 
RE nes ha ho a nn Et 
A = 
anden ok 09.0 Ppt Stop 
— 3 — re een . 


Fe 4 PR VER * NE TTX 2 = — edt ant eet 2 Dt. Ae oy I Py a a _ * 


buy! We! 77 


IAC 23 : 


$40 2 0 
#4 53% + 


In Banco _ 


11 f Gamage's Caſey Wo E © . 14131 


Egg out of the Court of the Gzand lng, where in an 
Ejeitment the Cale was unon Spetiab{Jerdit upon the TUill of 
one Gamage, who deviſey his Lands in A. to his like fo; Life, 
Item his Lands in B. to his 1 6 For Nr and alſo his Lands 
which he purchaſed of C. to h it fo1 Life, and after the de: 


.- Ceaſe of his Cite, he gave the. a SAR 29 95. aße ©, 


eg. I 
Alon wog, {ihether the Sun Wand Have alk the 
Bens deviled to the i — TT at mentioned? and it 
wag nr ls the Gau S thoyly paſs. And up⸗ 
on Extoꝛ b2otight 15 was at g . 7 were 'Diviſes to the 
CUtte in dilkin aud ſepara! 8 Ma therefore bis ſary 
Lands ny Hoy bf be 7 70 one 1 5 es 

e other öde it was tt e op Sit not 
- N20 to the latt Antec WAL, Ma an conveys 
Land to A. fo; Life, Remainder 8. Er Bimalhder bo Cn 
forma prædict', the Gift to C. is void, 1 Inſt. 20. b. It is agreed, if he 
had ſaid, All the ſaid Lands to his Son and his Heirg, it would have 
extended to the whole: This is the ſame, becauſe Indefinitum Xquis- 
pollet univerſali. Et adjournatur. | 


> Herring verſus Brown. 


” 


fo? Life, with ſeveral Remainders over, with a Boer ok 
evocation, levied a Fine, and then by a Deed found to be 
ſealed ten Days after, declared the Uſes of the Fine, which 
Deed had the Circumſtances required by the Power. The 
wg in the Cale was, TUhether the Fine had extinguiſhed the 
ower | 
Jt was argued that it had not, becauſe the Deed and Fine 
ſhall be but one Conveyance, and the Uſe of a Fine oꝛ Recovery 
may be declared by a ſubſequent Deed, in the 9 Co. Downam's Caſe. 
And a Caſe was cited, which was in this Court in my Low 
Hale's time, between Garret and Wilſon, where Tenant fox Life, 
with ainders over, had a Power of Revocatton, and by a 
Deed under his Hand and Seal covenanted to levy a 1 — 
3 declared 


K [7 an Ejetment upon a Special Uerdi# the Caſe was; Tenant 


"Mich, Anno 35 Gar IL in IB. R. N | | 369 


declared it ſhauld be to certain Ates; and afterwards the Finet was 
_ levied accowingly. This was held to be a good execution of the 
Power and limitation ok the new Ales, and the Deed and Fine 


kalen as one. 


On the other ſide it was argued, That the Deed was but an Evf- Ante 280 
dence to what Uſes the Fine was intended, and the Power was ab- 
ſolutely revoked by the Fine. Suppoſe he in Remainder had entred 
fo2 the Fozkeiture befoze this Deed, ſhould the Defendant Have de⸗ 
feated his Right? Et adjournatur. Poſtea 371. 


Hodſon verſus Cooke. 


2 an ation upon the Caſe fo2 commencitig of an Adlon againſt 
him in an Inkeriour Court, where the Cauſe of Adlon did ariſe 
out of the Jurisdickion. 
Atter a Uerdi# fo2 the Plaintiff, upon Not guilty, it was moved 
in Arreſt of Judgment, That it was not ſet fo2th that the Dekendant 
did know, that the Jace where the Aion aroſe was out of the Ju- 
beg which it would be hard to put the Plaintiit to take no⸗ 
tice of. 

On the other ſide it was ſaid, That the Party ought to have a Ante 21%. 

Recompence -f02 the Juconvenience he is put to, by being put to 

gil perhaps. in a Caſe where Bail is not required above, and ſuch 
11 Diſadvantages which are not in a Sutt bxought here; and the 

laintiff og at his Peril to take notice ok the place. 

And al that Opinion were Jeſlreys 1 Chief Juſtice, Holloway 

Walcot; but Wichens contra. 

The Court ſaip, That if could not be afigned fo2 Etro2 in Fai Read & 
that the Cauſe aroſe out of the Jurisdicton, becauſe that is contra- * 
ry to the Allegation of the Kecozd, neither is the Dfficer puniſhable + I. Jones 14, 
that erecutes Pꝛoceſg in ſuch Aion, but an Ation lies againſt the mol PO - 
Party. And io it was faid to be refo lved in a Cale between Cow- 1 Mod. 81. 
per and Cowper, Paſch, x8 Car. 2. in Scac. when: me Lom Chief Ba- 6 55: 3. 
pan Fehler 1 there. | 'F : _— 195, 

| 2] 196, 197. 
215 | Anonytaus. 


N Jndizment of Perjuty (02 Swearing before a Juſtice of the 
A pa, That J. S. was pꝛeſent at a Conventicle, 02 Deeting 
fo2 Religious (Worſhip, &e. 

It was moved to quaſh it, becatiſe it did not. appear to be a Con- 
| venticle, (viz.) That there was above the number ol Five, and ſo 
the Juſtices of the Peace had no power to take an Dath concerning it, 
and tben it could be no Perjury. To which the Low Chief Juſtice 
ſaid, That Conventicles were unlawful by the Common Law, and 
the Juſtices may puniſh unlawful —— And he leemed to pr 
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Paſch. Anno 36 Car. II. in B. R. 


Raym. 479.“ 
3 Lev. 57. 


of Opinion, That a Ban might be ſndiXed or Perjury fo? aQolin. 
tary and Extrajudicial Dath ; and cited a late Caſe, where one had 


ſtoln away a Man's Daughter, and went befoze a Juſfice of the 


Peace and ſwoze that he had the Father's Conſent, and this in 
o2der to get a Licence to marry her ; and he was indicted and con. 


vicked thereupon. 
And all the Court ſaid, That it was not the courſe to quath In- 


'diffments ok Per jurp, Nuſance, oO the like; z but to put the Par: 


ty to plead to them. 


| Termino Paſchæ, Anno 260 Car. II. 


In Banco Regis 


Duncomb verſau Walter 


N an Indebirar* g ſumpſ t by an Aﬀignee-of Connfiſfoners up⸗ 

on the Statute of Bankrupts, upon Non Aſſumpſit pleaded, 

: : a 4 Qerdit was found, upon which the Cale appeared 
0 be thus: | 

One Staly was atreſted by an Executoꝛ of his Creditoz, 6 Sept, 

which was befoze Probat of the Mill, and within two o2 thꝛee Days 

after he paid 10001 to the Defendant, to whom he ſtood indebted 

in ſich Sum, and after the 18th of September he yielded himſelf to 


Pꝛiſon upon the ſaid Arreſt. 
The Queſtion was, CUhether the Defendant ſhould be obligedto 


rs kund this Money which was paid unto him, as afozeſatd ? 


Firſt, Mhether the Arreſt befoze the Probar was'a good Arreſt? 


It was ſaid, If an Executoꝛ hath a Reverſion in a Term upon 
which a Rent is reſerved, and diſtrains. &c. he may avow koꝛ the 


Rent befoze the Probat. Vid. 1 Roll. 97. tit. Executoꝛs. TUhere 
an Executoz bzings an Action befoze Probar, pet if he ſhews the Pro- 
bar upon the Declaration, tis well enough. 

Secondly, Whether, when he yields Himſelf to Paiſon, it ſhall 
not relate to the firſt Arreſt, to make him a Bankrupt from that 


time? This depends upon the Statute of 21 Jac. cap. 19. where 


it is ſaid, That in the Caſes of Arreſt and lying in Paiſon, be ſhall 


be adjudged a Bankrupt from the time of his firſt Arreſt, 


3 '  Dbjet, 
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Object. This Relation doth not pꝛejudice Strangers. 

Anſw. Dame Hale's Cale, Pl. Com. 293. If one giveth another 
a moꝛtal Mound, and then ſells his Land, and the perſon dies; 
there ſhall be ſuch Relation as to make the Land fozfeited from the 
firſt Stroke, 

Note, This Caſe came by TUrit of Erroꝛ out of the Common 
Pleas, where Judgment was given foz Walter; and the ſaid Judg⸗ 
ment was affirmed in this Court pꝛincipally upon the point of Re- 
lation: Fo2 the Court ſaid, That it would be a great miſchicf if 
it ſhould relate to the firſt arreft, as to the payment of Money to 
Strangers, 


— 
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Termigo Sancti Hillari, Anno & 2 Jac. II. 
In Banco "FEW 


Herring verſus Brown. 
dd vid. ante, Michaelmas, 35 Car. 2. 


"pe Caſe upon a Dpecial Uervilt was to this cffet; That Ante © 368. 


J. S. being ſeiſed in Fee had made a Conveyance of his 
| . Eftate to the uſe of himſelf fo2 Life, with divers Remafn- 

ders over to other perſons, with a power of Revocation by TUrit- 
ing under his wand and Seal, &c. 

Akterwards the ſaid J. S. having a purpole to revoke the ſald 
Uſes, and make a new Settlement of his Eſtate, he levied a 
Fine, and after the Fine he made a Deed, wherein he expꝛeſſed that 
he revoked the koꝛmer Uſes, and ſo P20ceeded to a new Limitation 
by that Deed, and declared that the Fine by him limited ſhould 
be to the Uſes of the ſaid Oeed. 

The ſole Quenton was, CUhether the Fine had extinguiſhed his 
Power, and by conſequence fozfeited his Eſtate? oz, Thether the 
Fine and Deed ſhould be taken as one Conveyance, and ſo be a 
good Execution of his Power, and new limitation of the Ales? 

And after many ſolemn Arguments it was reſolved by the Chief 
Juſtice Herbert, Holloway and Wright, That the Fine was an extin⸗ 
guichment of his Power, and that the Deed came too late, con- 
Un to the Opinion of Juftice Withens. Vide ante, 368. 
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Termino Sanctæ Trinitatis Anno 28 Car. IL 
In Banco Regis. 
Pibus verſus hn 


Intratur Trin, 20 Car. 2. Rot. 703. 


1 Mod. Rep. IN an Ejetment the Jury find a Specfal Uerdif to this effcx, - 


98, 121, (viz.) That Michael Mitford was leis d of the Lands in que- 
159, 237: ſtion and of divers other Lands in Fee, and having Jſſte 


592-22 Robert by one Genter, and Ralph by Jane his ſecond Wife, did 
2 Mod. 200, (23 Jan. 21 Jac.) by Indenture covenant to ſtand ſetzed of ſome 
208, 209. ok the Lands to the uſe of himſelf fo2 Life, Remainder to Truſtees 


2355 516, fo2 pears kor ſeveral purpoſes, Remainder to Jane his ſecond Wife 
338. 


3 for Life, Remainder to Ralph and the Heirs Male of his Body. 
2 Lev. 75. And ag to the Lands in queſtion; he covenants to ſtand ſeized 
5 To the ule at his Heirs Male begotten, oz to be begotten on the 
Bodp of his ſecond Aike, and died. And then the Jurp made this 
Special Concluſion, Jf any Uſe did ariſe by the Deed to Ralph, 
— they find fo2 the Defendant ; and ik not, they find fo? the 
Plaintiff, + 76 e 1601] | 
. This Caſe was argued ſeveral times at the Bar, and now the 
Judges delivered their Opinions ſeriatim. 2 6-68 n 


2 Mod. 211. Wylde, Juſtice, fo2 the Defendant. . 
Ade are to give our Opinions upon a Deed ok Uſes, made fo2 
the Pꝛoviſion of younger Childzen not otherwiſe pꝛovided koz: 
But if the Caſe were not ſo, It is a ſafe way, when the Moꝛds 
are ambiguous, to follow the Intention of the Party appearing in 
the Deed. IJ ſhall not maintain that Ralph is a Purchaſer, and 
$o make this an Executozy Ale: J agree, a Ban cannot either by 
Conveyance at the Common Law, by Limitation of Uſes, o2Devile, 

make his right Heir a-Purchaſer 3 J agree alſo Griſwold's Caſe 
in Dyer 156. and if this Caſe had operated by Tranfmutation of 
Poſſeſſion, this Limitation to the Hefrs of the Body of the 
Covenants? had been void, and no (ſe ſhould have riſen : But 
Here, in the Caſe of a Covenant to ſtand ſeized, nothing moves 
I | ont 
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out of the Covenantoꝛ; he retains the Land and direfs the Ale, 
and keeps ſufficient in him to maintain this Uſe. There's a 
great difference between a Conveyance at the Common Law, and 
a Conveyance to Ales: At the Common Law, the Heir cannot take 
where the Anceſtoz could not; but otherwiſe it is in caſe of Uſes, 
2Rolls 794. und ſo is Wood's Cale, 1 Co.99. a. cited in Shelly's Cale. 

This J ſay to ſhew, That the Intent of the Parties ſhalf be 
the Guide, and that there is a difference between Conveyances 
at the Common Law, and Conveyances to Ales. Horwood's Opt: 
nion in Huffey's Caſe, 37 H8. comes to our Caſe; There's no 
great difference between a Covenant to ſtand leized, and a Feoff- 
ment to Ties. 1 | 

J will not argue to pzove, That this Deed ſhall enure as an 

Executozy Uſe, becauſe tis againſt a Rule in Law taken by my gut it it 
Lewd Hobart, and ſo agreed befoze his time: But here Ralph is be deviſed 
Tenant in Tail, Michael his Father being Tenant fo2 Life, Ke- to one after 
mainder to his Heirs Male begotten on the Body of Jane his — — of 
ſecond TWife, Fo2 the Law, to preſerve this Limitation to the who is rot 
Ale of his Heirs Male, &c. will by Implication create an Eſtate Heir, then 
ko; Life in Michael; becauſe the Intent of the Parties appears, — Wife 
that it ſhould be lo. There's no great difference between the bal net. 
Conſtrufton of a Deed of Uſes and a Mill, 13 H. 7. The TUife Gate for Life 
takes an Eſtate fo2 Life by Implication, where the Land is by Implica- 
deviſed to the eldeſt Son after her deceaſe, Manning and Andrew's —— 
Caſe in x Leon. 259. The Reaſon of theſe Caſes is the fulfilling of 9.41 ener“ 
the Intention of the Parties; and here this Limitation cannot and hold it 
be made good by way of a Future Uſe, no2 by any other way, but during her 
only by creating ok an Effate fo2 Life in acl the Father by —— 
Implication, and this is accoding to the nature of a Covenant Ch. jut. 

to ſtand ſeiz' d: Fo2 the (iſe is not to paſs out of the Covenanto? Jones Rep. 


; | | 8. 
till the pꝛoper time fo? the ſubſequent Eſtate to commence. As 3.5 


— 


to my Loꝛd Paget 's Caſe, twas his Intention to have the Uſe du- Mall. 7 


ring his Life. And my Lo2d Coke was certainly very well ſatif- : 6. 
fied with the Reſolution in Fenwick and Mitford's Cale, when he 
wrote his Inſtitutes; fo2 he argued befoze to the contrary, as ap- 
pears by the Report of that Caſe in Moor. | 


 Rainsford, Juſtice, to the ſame Intent. 3 3 
Ik no Ale riſes immediately to Ralph; yet if a Uſe riſes by 
the Deed lo that he has the Land any way, be it by defcent from 
his Father, tis within the Concluſion of the Gerdick. 

By the ſcope of the Conveyance it appears, That it was in⸗ 
tended, that Robert ſhould never have this Land till Twelve 
hundꝛed Pound was paid fo2 the pzoviſion of younger Childzen; 
ſo that if Robert ſhould have it, it would be againſt the Intention 


ok Michael. 
Aaa 2 There 


= 
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There are two Reaſons and G2ounds in Law, by which we 
may make this Deed agree with the Intention ok the Jar: 
Firſf, Becauſe it is in the Caſe of an Eſtate Tail, abi volunta 
donatoris obſervari debet. 115 % e 
Secondlp, It is in a Conveyance ſettled by way of Uſe; and in 
Caſes of Uſes the Intention of the Parties ought to be purſued; 
And this is in Caſe of a Uſe that riſes by Covenant to ſtand 
ſeized, which makes the Cale the ſtronger. F | 
And J conceive this is not a void Limitation, but ſuch an one 
as gives an Eſtate to Ralph. In ſpeaking to which J ſhall obſerve 
what my Loꝛd Coke in the 1 Inſt. 23. ſays, viz. That ſo much of the 
Uſe as the Owner of the Land does not diſpoſe of, remains in 
him, &c. and fo in Cownden and Clerk's Caſe in Hob. 30. And 
this is the Reaſon of Bingham's Caſe, 2 Co. 82, | 
Mow here when Michael covenanted to ſtand ſeized to the Ude of 
his Heirs Male on the Body of his lecond Aike begotten, conceive 
he ſhall retain the Land as parcel of his ancient Uſe during his 
Like; fo2 non eſt hæres viventis, accowing to Archer's Caſe, 1 Co. 


, 


And that Michael ſhall. retain an Eſtate fo2 Life is pꝛoved by my 
Loꝛd Paget's Caſe, 1 Co. 154. Dyer 310. N. 79. 1 Co. Chudleigh's 


Caſe 129. 2 Rolle 788. 21 H. 7.18. Y | | 

From my Loꝛd Paget's Caſe (upon which J ſhall rely) and the 
other Caſes it appears, That where there's a Limitation to one 
after. the death of another, the Covenanto? ſhall retain the Land 
during the Life of the other; and here in our Caſe, this Eſtate 
not taking cffeft till after- the Death of Michael, he ſhall retain 
the Eſtate, and ſhall be Tenant foz Life of the old Tſe. 
Now the Queſtion is, Whether Ralph ſhall take by Deſcent, oz 
Purchaſe? And J conceive this Eſtate fo? Lite, with the Remainder 
in Tail makes but one Eſtate Tail in Michael, and that he 
becomes Tenant in Tail, and ſo Ralph ſhall take as Heir in Tail. 


J ſhall not trouble my ſelf, whether Ralph may take here as a 


Jurchaſer, becatiſe in Cownden and Clark's Caſe in Hob. it is re- 
ſolved, That he cannot take as Heir Male of the Body by Pur⸗ 
chaſe ; becauſe all the Mozds are not verified in him, fo2 he is not 
Dctr. | 5 1 
J fhail rely upon the firſt Point, That here is an Eſtate Tail 
executed in Michael. Foz when an Eſtate fo2 Life is in the An- 
ceſtoꝛ by wap of Retainer, and an Eſtate is afterwards limited 
to his Heirs, this is within the Rule put in Shelley's Caſe in x Co. 
where the Anceſtoꝛ takes an Eſtate of Freehold, and by the 
fame Conveyance an Eſtate is limited to his Heirs, Mediateiy 
02 Immediately, they are wozds of Limitation, and not of Pur⸗ 


chaſe; becauſe the Þeir is part of his Father. on 
* 3 | 1 tt 
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Dur Cale is ſtronger than Fenwick and Mitford's Caſe: It's 
true, the ſame Reaſon fo2 that Cale is nat given by Anderſon and 
Moor, which is given by my Loꝛd Coke. Moor 437. There the 
Reaſon is, becauſe the Limitation to the right Heirs is merely 
void; here Michael hath an Eſtate in Tail of the ancient Ale, there- 
fo2e tis not neceſſary fo2 the Law to create an Eſtate foꝛ Life. 
Obj. That this cannot be an Eſtate Tail executed in Michael, 
becauſe the Eſtate fo2 Life is not by the ſame Limitation, but by 
Conſtrution of Law, | 
But my Loꝛd Coke ſays in Fenwick and Mitford's Caſe, « Inſt. 
22 b. That there is no difference where the Eſtate is created by Law, 
and where by the Deed. 1 Anderſon 259. And the Lau retaining 
an Eſtate in Michael fo2 Life, our Caſe is the (ame, as ik the 
Eſtate had been limited to him, with the Remainder to his Heirs 
Male begotten on his (ſecond Tife, which would be an Eſtate Tail 
executed in Michael, and would have deſcended to Ralph. 


Iwiſden, Juſtice, fo2 the Plaintiff. 
J ⁰hold there's no (le raiſed to Ralph by this Deco, TUe are 
here in the conſtrucion of a Oced, and not of a Till z It map be 
an Eſtate ſhould be raiſed in ſuch a Cale by Will, altho' my Loꝛd 
Hobart is of a contrary Opinion. J agree, the Caſe of Hodgkinſon 
and Wood, Cro. Car. 23. but it cannot be argued from thence, that 
it ſhall be ſo in a Deed ; fo2 a De viſe is not to take effef till after 
the Death ak the Deviſoz, and then tis apparent, that he is 
Heir Male of his Body. It hath been agreed, that Heirs Yale ofthe 
Body are wozds of purchaſe : It is plain, that Ralph cannot take 
as Special Heir unleſs by Purchale, and that he cannot do, be- 
cauſe he who ſhall take by vertue of ſuch a Limitation ought to be 
Hetr as well ag Iſſue Male; and Ralph here cannot take by vertue 
of the Statute de Donis Conditionalibus becauſe none can take as 
Special Heir, but where his Anceſtoz took befoze; andtherefoze this 
Limitation ts utteriy void. | | 
To make this Limitation good, divers ways have been urged. 
_- Firſt, That this Deed has an operation by way of returning 
of the Ale, and it has been compared to my Lo2d Paget's Caſe 
which differs from it; here cannot be any part of the old Ale in 
Michael, fo2 if he hath an Eſtate fo2 Life, it ought to be a new 
Uſe; Jt cannot be a returning Uſe, fo2 the Limitation to the Heirs 
Male of the Body of jane the ſecond Mike is void, and it cannot 
be returning where the Uſe is not ſettled in any Perſon. J agree 
my Lozd Paget's Cale, becauſe there the Eſtate was veſted in Wil- 
liam Paget, and the other Uſe returned by operation of Law, and 
the Eflate ſettled could not be diveſted; but here the Limitation to 
the Heirs Male being void, the ancient Uſe remained yet in Mi- 
chael, fo; nothing was out of bim, he having limited a _ 
| | ic 


I 
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which cannot be. And as to the returning Uſe, tho' all be done in 
an inſtant, yet there is a paiozity of time in the Eye of the Law, 
fo2 it ought to veſt firſt in him in Remainder, and then return; 
but here nothing veſts in the Remainder. ee 
Secondly, Jt hath been urged, That it ſhall be made good by 
Implication of Law, and ſo ſhall amount to a Covenant to 
ſtand ſeized to the Uſe of the Covenantoꝛ fo2 Life, 8c. and the ra⸗ 
ther, as it has been ſaid by Wylde, becauſe Ales are guided by 
_ Equity. 33 
Vaugh. 261, But J anſwer, Ile are here in caſe of a Deed, where an Eſtate 


Poſtea 379. ſhall not be raiſed by Jmplication, as it ſhail by a Till, Cro. Car. 


Seagood and Hone 336. A Deed differs greatly from a lil, fo? 
if a Man lurrenders Copyhold Land to two, equaily to be divided, 
they are Joint-tenants; but ſuch a Deviſe would have made them 
Tenants in Common. Admit in ſome Caſes an Eſtate ſhall be 
raiſed by Implication in a Deed; yet it ſhall not be ſo here, fo2 it 
would be to the diſinheriting of the Heir: As to the caſe of 13 H. 7. 
J agree, that a Devile to the eldeſt Son, after the Death of the 
Ante 323. Wife, gives an Eſtate fo2 Life to the Mike; but otherwiſe it 
2 Cro. 75. would be upon ſuch a Devile to the younger Son, koz there the 
Your 5% eldeſt Son, and not the Wife, ſhould have the Eſtate in the mean 
Chief jult time, Cro. Jac. Horton and Horton 57. Me are not here in favo- 
Jones 98. rabili materia, and therefoze no conſtrudion ſhall be made, which 
does not appear by the woꝛds. It hath been ſtrongly urged, that 
this being by way of Uſe (which is a matter of Equity) ſhall be 
favoured, Admit it; yet it ſhall be guided by the Common Law, 
fo2 æquitas ſequitur legem, There never ſhall be a Settlement by 
way of Uſe to make one capable who is not capable by the 
Common Law. J do not ſee any difference between a Feoffment 
to Ales, and a Covenant to ſtand ſeized; fo2 if a Feoffment be 
made to the Tſe of one fo2 Life, the Uſe ſhall return which is not 
Diſpoſed of, as well as upon a Covenant to ſtand ſeized. | 
Thirdly, Jt has been urged, That if theſe ſeverally cannot ſuppozt 
this Limitation; pet the Intention operating with the Deed. will 
both together make an Eſtate fo: Life in Michael. But J do 
not {ce his intent here to have it fo2 Life; the intention even in a 
Mill, which is much ſtronger, ought to be collefed out of the 
words of the Will. Cro. Car. Sprit and Bence 368. agreed by the 
whole Court, That wozds in a Tell ought to have an apparent intent 
to diſinherit an Heir, and here there is not any apparent intent, 
1 but rather to the contrary ; fo2 of ſome Lands Michael covenants to 
fand ſeiſed to the Uſe of himſelf fo2 Life, Remainder, 8c. but of 


V * 99 FI p 2 pe . 2 
5.6, 262. the Lands in queſtion, he makes a difference in the Limitation : 


Poſtea 37 


1 Sid. 191. And the woꝛds of the Deed are to be conſidered, He covenants 


ta ſtand ſeized to the Uſes, mentioned, declared and limited in the 
Deed, and if Michael ſhall have an Eſtate fo2 Like, he muſt have 
| , it 
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it by operation ok Law. There was a like caſe between Flavil and 
Ventroiſe in the Common Pleas, in which the Court was divided; 
but the ſame Point came afterwards in queſtion, in the Caſe of 
Mr. Tape of Norfolk, and it was adjudged to be the ancient Ale; 
And no Cale can be ſhewn, that the Law will create an Eſtate 
in the Covenantoz, where the Ale is not veſted in any Perſon, but 
the ancient Ale remains in him. 

As to the Caſes cited on the other ſide, J have anſwered my 
Lo Pager's Caſe already. And as to my Loꝛd Coke's Caſe, x Inſt. 
22. b. J agree the Ale returns, and the Son is in by deſcent 
and ſo it was adjudged in Fenwick and Mitford's Caſe there cited: 


But the Paraphzaſe he makes there J do not underffand; It is pogea 359, 


faid: there, Then a Limitation is made to his right Deirs, and 
right Peirs he cannot have during his Life, the Law doth create an 
Ade in him during his Life : TUherefo2e is this ſaid? to make the 
Heir in by deſcent 2 No doubt without this he is in by deſcent, and 
lo was the Judgment in that Cale; fo2 what Reaſon then ſhould 
there be an Eſtate fo2 Like raiſed by the Law, to be merg'd by the 
Fee as (con as raiſed ? 
And there 'tis ſaid, Till the future uſe come in Eſſe, J do not 
conceive then where it is ſo long as the Father lives, and what he 
means by the future Ale, J do not know, koz it always was in 
Eſſe, and never was out of the Feoffoz, and this was ſo adjudged 
in that Caſe of Fenwick and Mitford, and not the conſfruffon of 
my Low-Coke- And tis ffrange, that no other ** ſhould 
mention bis confirudion. hs 


Hale, Chief Juſtice, fo2 the Defendant, | | 

_ Ralph takes either by deſcent from I, 02 by Purchaſe, 
the one way oꝛ the other anſwers the Uerdit nd Judgment ought 
to be given fo2 the Defendant. | Es 
J ſhall divide the Caſe into two Points. 

Ik he takes by deſcent ? 
— Admitting he does nat, ik he may take by Purchaſe? As this 
Cale is J ſhall pꝛemiſe two 62 thꝛee things. 

Firſt, It has been agreed, if an Eſtate fo2 Life be raiſed t Mi- 
cChael, the Remainder being to his Heirs Yale of the Body of [ane 
hig ſecond (Uife, the Eſtate Tail is executed in him; be the Eitate 

fo2 Life raiſed by Implication o: erpꝛels Limitation. 

* Secondly, Tt fs plain, quacurique via it be raiſed, that the Eſtate 
was lodged in Michael, till Ralph the Son be in a capacity to take 
it, either by Deſcent oꝛ Purchaſe; fo2 be it part of the ancient Ale, 
02 a new (ſr, it ought to be in Michael during his Life, fo? there 
i nothin, x to bung le out wy bim. | 


Thirdly, 


* — 
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Thirdly, In all Caſes touching (ſes, there is a great difference 
between a Feoffment to Uſes, a Covenant to ſtand ſeized, and a 
: Conveyance at the Common Law. If a Man by Feoffment to Uſes 
Ante 376. conveys Land to theſe of J. S. foꝛ Lite; he may remit the Uſe ta 

himſelf and the Heirs Male of his Body by the lame Deed, and lo 

alter that-which was befoze a Fee fimple, and turn it into another 

2Mod, 20. Ellate; but if A. gives Land to B. for Lite, Remalnder to A. and 
the Heirs Male of his Body; becauſe a Man cannot give to himſelt, 

the Rematuder is void, koꝛ a Man cannot convey ts þimſelf by a 


Conveyance at the Common Law. OY. | 
1 _ * being pꝛemiled, J conceive here is an Eſtate Tail 
1CNAEI. - & ia wy. 
Firff, Becauſe in this Caſe the Uſe returns by operation of 
Law, and executes an Eſtate in Michael faz Life, which being 
conjoined ts the Eſtate limited to the Heirs Male of his Body, makes 
an Efftate Tail : This Eftate foꝛ Life riſing by operation of Lam 
is as ftrong as if it had been limited to him fo2 his Life, and ak 
ter his deceale to the Heirs Male of his Body, _. MA 
Secondly, Becauſe that a Limitation to the Heirs Male of his 
Body is in Confirution of Law, a Limitation to himlelf and the 
Hetrs Mate of his Body. There is a great difference, when he 
who has the Ale, limits it to A. fo; Life, the Remainder ta the 
Heirs of the Body of B. here no Eſtate can rile to B becauſe no- 
1 Mod. 98. thing moved from him, hut where he who has the Eſtate limits it 
— = ons Male of his own Body, ut res valcat, he ſhall have it 
02 his Lite, | m_ . 
Thirdly, It is plainly accoꝛding to the Intent ok the Parties; 
Fo2 the Intent perkectly appears, that the Iſſue by the ſecond -(Uife 
ſhould take, and that Rodert the eldeſt Son ſhould not take till ſo 
much Boney be paid; therefoze, if we can by any means ſerve the 
Hob. 125, Intent of the Parties, we ought to do it as good Expolitons, Foz, 
277. as my Low Hobart ſays, Judges in Conſtruſtion of- Deeds do no 
harm, if they are aſtuti in ſerving the Intent of the Parties with- 
out violating any Law. e 95 aft ee 
Obj. Here the Uſe being never out of Michael, he hath the an- 
cient Uſe which is the Fee-fimple, and conſequently being the anci⸗ 
ent e, and this being a new Limitation-to-the4peirs Male of his 
Body, the ancient Uſe and the new one cannot be pieced to make an 
Eſtate Tail executed in Michael, but it ſhall be a Contingent Ale 
(it any) which ought to riſe to the Heir Male of his Body, and ſo 
remains the ancient Fee fimple. And it hath been compared ta 
theſe Caſes. It a Man covenants to ſtand ſeizedto the Uſe of 
J. S. oꝛ of his Son after his Marriage, 02 after the Death of J. D. 
theſe are Contingent Limitations, and there is a Fee ſimple de- 
terminable in the Covenantoz to ſerve the future Ales. 
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Antw. Tis true, if a Man covenants to ſtand tetzed to ſuch Q- 2 Mod. 16 To 


ſes, as that he leaves a deſcendible Eſtate in himſelf: As if a Man 
covenants to ſtand ſeized to the Ale of his Son, from and after 
his Marriage, this is purely a Contingent Uſe, becauſe tis poſ- 
ſible the Marriage may never take effef, aud nothing is fetch'd out 
of the Covenanto? ; ſo if he covenants to ſfand ſeized to the Ale 
of J. S. after 40 years, there is a Fee ſimple determinable in the 
Covenantoz, and therefoze thoſe Caſes are not to be reſcmbled to 
our Caſe, where the Eſtate of Michael cannot continue longer 
than his Life, And this without any w2ong done to any Rule of 
Law, may be turned to a Uſe fo2 Life, and therefoze ſuch conſtru⸗ 


ton ſhall be. 
Objeck. 2. Here is an Eſtate to riſe by way of Tſe by a Deed, Ante 3 76. 


and not by a TUtl!, which ſhall not be by Implication by a Deed. 
Anſw. Jt's a certain truth : But we are not here upon raiſing an 
Eſtate by Jmplication, but qualifying an Eftate that is now in the 
Father, which by this new Deed is to be qualified to be an Eſtate 
fo2 Life, to pꝛelerve the Eſtate Tail, ſo that the Caſes of Impli⸗ 
cation are not to the purpoſe. | 
Object. 3. In this Caſe Michael ſhall be in of his ancient Eſtate 
in Fee⸗ſimple which is in him, and not of a new Eſtate created by 
Implication of Law; and it hath been compared to the Deviſe of 


Land to a Yanr''s Heir, he ſhall not be in by the Deviſe, but of his 


ancient Eſtate, that would have deſcended to him, 

Anlw. True: But in this Caſe a Yan may qualitte his Eſtate, 
as in Gilpin's Caſe, Cro. Car. 161. Deviſe to his Heir, upon con⸗ 
dition, that he ſhall pay his Debts tn a year, the Heir is a Pur- 
chaſoꝛ; ſo here fs a qualification to turn the Cſtate of Michael fn- 
to an Eſtate fo2 Life, ut res valeat. 

Objeck. 4. Michael had not an Intention to have an Eſtate fo2 
Lite, fo2 in the Limitation of the other Lands, he has limited them 
crprefly to Himſelf fo2 Life, and if he had intended to have had an 
_ ko; Life in the Lands in queſtion, he would alſo have ſo er- 
pꝛeſſed it, 

Anſw. The Intention will not contronl the Operation of Law; 


his main Intent was to ſettle the Lands upon his younger Chil- 


dꝛen, this the Law ſerves but not his ſecondary Intentions; 
Tf a Man covenants to ſfand ſcized to the Uſe of Himſelf ko? 
Life without impeachment of TUaſte, and afterwards to the Uſe 
of the Heirs Male of his Body, the Law ſupervenes his intention, 
and makes him to be Tenant in Tail. And in our Caſe there 
was a neceſſity to limit the other Lands to himſelf fo2 Like, 
becauſe there was another Eſtate to intervene the Eſtate fo2 Like, 
and the Eſtate Tail. The Reaſon given by my Loꝛd Coke, in 


Fenwick and Mitford's Caſe is plain enough, and it appears that Ante 357. 


he was of that Opinion afterwards by the Repozt of Pannel and 
B bb Lane'g 
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Lane's Caſe, 13 Jac. in Rolle Rep. 1 part 238. The Caſe upon which 
J ſhall rely, which has not been anſwered, is my Lom Paget 's Cale, 


adjudged by all the Judges of Englaade. | 
Tho. Lozd Paget covenants in conſideration of the diſcharge of 
Faces out of the 


pzofits of his Land, and fo2 the advancement of his Son, Bother 
and others of his Blood, that he and his Heirs would ſtand ſeized 
of divers Manozs to the Uſe of I. F. one of the Covenatitees, foz 

the Life of my Lo Paget, and after his Death to the Uſe of C. 
Paget fo2 the Term of 24 years, and then to the Ale of W. Pa- 
get his Son in Tail, with Remainders over; and afterwards 
the Lozd Paget was attainted of Treaſon. And it was adjudged, 
that the Low Paget himſelf had an Eſtate fo2 his Life, foz the Re- 
mainder being limited after his Death, the Eſtate cannot paſs out 
of him during his Life; and there in Cafe of a Covenant to ſtand 
ſeiz d, he himſelf hath an Eſtate ko Like: And this is not becauſe 
the Eſfate returns, as my Bzother Twiſden has (aid, but becauſe the 
Eſtate was never out of him, and cannot return either from the 
Peir oz the Covenantee; otherwiſe where ſhould it be during the 
Life of the Low Paget who was attainted? The Book ts, that it 
was never out of him, but was turned into an Eſtate fo2 Life; ſo 
that now it is all one, as ik he had covenanted to ſtand ſeized to 
the Ale of his eldeſt Son after his Death. And the queſtion is, 


 CUhat Effate he has during his Life? Jt is avjudged that he has an 


Eſtate fo2 Life; fo2 if there had been a Contingent Fee ſimple in the 
Low Paget, his heir could neuer have.had an Amoveas manus ; 
fo2 if a Man covenants to ſtand ſeized to a Contingent Ale, and 
afterwards is attainted of Treaſon befoze the Contingency happen, 
the Contingency ſhall never riſe, koꝛ the King has the Effate dil. 


charged, and the Tſe is to riſe out of the Eſtate of the Covenantoz; 


ſo is Moor, Sit Tho. Palmer's Cafe 815. In Moor's Rep. of mp 
Lo2d Paget's Caſe, 194. it's ſaid, That W. Paget had an Amoveas 
manus fo2 the Eſtate of the Queen leaſed by the Death of my Loꝛd 
Paget. In Sir Francis Englefeild's Caſe, Popham 18. n. 5. it's re- 
ſolved, That no Ute riſes, becauſe tis that it ſhall deſcend, remain 
072 tome, which is uncertain; but ik he had covenanted, that after 
his Death he and his Hefrs would have food ſeized to the (Ace of 


John, an Uſe would have reſulted to Sir Francis. 
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The great Objection againſt this is, that the Limitation is to 
an Heir; and an Heir which ought t e e e 
to be anlp Peir of the Body, Vee. os Beſr general. Ok chis J 
am not well ſatisfied : J conceive the Kemalnder being limited to 
the Heirs of the Body of Jane begotten by Michael, ſuch a Limi⸗ 
tation will make a ſpecial Heir to ſerve the turn, and tis not to 
be reſembled to Shelley's Cale. My Reaſons are, 
 Firff, Becauſe at the Common Law, befoze the Statute de Do- 
nis, notice was taken, that this was a ſpecial Heir, and therefoze 
tis no wong done to make him here a qualified Heir. Jn the Sta- 
tute de Donis tis ſaid, Then Lands are given to a Yan and his 
like, and the Heirs of their two Bodies begotten. 

Secondly, Upon the ſpecial penning of the Deed it is apparent, 
that Michael took notice that he had an Heir at Common Law, 
therefo2e it can't be intended that he meant here ſuch an Heir that 
ſhould be Heir general to him; this would be Contradictio in Ad- 
jecto. Litt. Sect. 352. puts this Caſe; Jf a Feoffment be made up- 
on Condition, that the Feoffee ſhall give the Land to the Feoffoz 
und his Tlife, and the Heirs of their two Bodies begotten; in this 

Cale, ik the husband die, living his life, befoze the Eſtate Tail 
is granted to them, the Feoffee ought to make the Eſtate as near 
the Condition and as near the intent of the Condition as may be, 
(viz.) To let the Land to the Mike fo2 her Life without impeach- 
ment of Maſte, the Remainder to the Heirs of the Body of Her Hul- 
band on her begotten; Ik the HuSband and Tite die befoze the 
Gift made, then the Feoffee ought to make it to the Tſſue and to the 
Heirs of the Body of his Father and Mother begotten. Suppoſe 
that this had been to a ſecond TUife, and there had been Jflue by a 
fozmer, the Book of 12 H. 4. 3. ſays, That there it ſhall be in ano- 
ther manner; but Lit. ſays it ſhall be as near, vid. Litt. Sect. 22. 
Morevil's Cale, Fitzh. Tail 23. 2 Ed. 3. 1. 4 Ed.3.50. By all theſe 
Caſes it appears, That no regard is had whether the Son be Heit 

ok the Husband, if he be the Heir of their two Bodies. Therefoze it 
ſeems, that by this Limitation Ralph ſhall take by way of Contin⸗ 
gent Remainder : Fo2 Heirs of the Body of the ſecond TUife is a 
good name of Purchaſe. J have not read any Caſe againſt 
this. Hill. 16. 02 26 Eliz. there was this Cale. A Man taking 
notice in his Till, that his Bzother (who was dead) had a 
Son, and that he himſelf had thꝛee Daughters who were his right 
and immediate Heirs, he gave them 20001. and gave his Land 
to the Son of his Bother by the name of his Weir Male. Pꝛo⸗ 
_ | B b b 2 vided, 
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— I his Daughters troubled his Heir, then the Debile of the 
20001. to them ſhould be voſd. And it was reſolved, That the De⸗ 
biſo2 taking notice that others were his peirs, the Limitation to 


his Rother 8 Son by the name of Heir Male was a good name ot 
> and this agrees with Cownden and Clerk's Caſe, in 


Purchaſe, 

ob 

| nut. Julkice pe was of the fame Opinion with Hale in 
e d der 
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potter and Sir Henry North. 15. 22008 1 Lev. 253, 
= $13, 


oY a Replevin foz taking of an Þoxfe in a certain place called 31 
the Fen, at Milden - Hall in the County: of Suffolk ; the Defen- 8 
vant makes Cognizance, as Bailiff to Sir Henry North, and ke: 3 * 

lth, That the place TUhere, 8c. containeth ten Thouſand Acres 3104.74 

of Paſture in Milden-hall, whereef a certain place called -Delte is 2 Keb. 757. 

— and that it is Sir Henry North's Freehold, and the Hozſe 54 S ils Ca. 
was Damage felant there, &c. im ” 
4 : The e Carter 199: 
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The Plaintiff teplies, Confeſling the Soil to be the Freehold 
of Sir Henry North, but ſays, That time whereof, &c. the place 
Where hath been parcel of the Fen, and:parcel of the Mano? of 
Milden-hall, of which Sir Henry North is ſeized in Fee; and that 
the Plaintiff was at the time, &c. ſeiſed, ot an 7 Meſſuage, 
(one of the Freeholds,) holden of the Pano2, © ents and Ser- 
vices, and par tel of the ſaid Panoz; and that t Time out ot 
Wind there were divers ancient Freehold Peſſuages, holden of the 
laid Manoꝛ, by Rents and Services, and divers Copyhold £3:: 
ſuages, parcel of the ſain Matioz,. by Cuſtom of the laid Manos, 
demiled and demilable * ve of Court-Rolls of the laid . 


noꝛ. .. FR ts 
nnen cane fois em Ed fulito beg 
ſeile 5 their Demeſne as k Fee; aid thoſe whoſe Eſtate they have 
in the ſame, time out of mit have had, together with the Cuits- 
3 Mod. 150. Mary Tenants of the ſaid Cuſtotnary Tenements, the ſole and ſc- 
= Feeding of 100 Acres af Paſture fo2.all Beaſts, except Hogs, 
heep and Mozthern Steers, levant -and couchant upon their ſe⸗ 
veral Freeholds every year, at " times of the year, as to their le⸗ 
veral Freeholds belonging 
3 Mod. 250. And that _ oe * Yano? there 4s, and Temps dont, &c. 
hath be 21 fuch LACK t the ſeveral Tera 9 7 Cullo 
mary kherwit he dance bac ave uled 
a. abe omen to 6 e the ſole and ſeveral Feed eding bf the (aid oo 
164. Acres of Paſture foz all their Beaſts, except Sheep, Hogs, and 
Vaugh. 251. J2ozthern Steers, levant and couchant upon their ſeveral Copyholds 
every year, at all times in the year, tanquam ad ſeparal JIenemen- 
ta cuftomar* ſpectant & pertinent; and the Plaintiff being ſeiſed 
put in his Hozle, &c. and ſo juſtifies. 
Upon this the Defendant demurs generally. 
This Preſcription is naught in ſubſtance, and Judgment ought 
to be given to? the Dekendant, upon thele Four Exceptions: 


Firſt, That ſeveral Freeholders can: not join, 02 be joined in a 
1 - Preſcription to claim an entire Intereſt in another man 8 Soil, as 
I .--.:.>; annexed to their ſeveral Eſkates. 
222 --- Secondly, The Jntereſt of ſola & ſeparalis Paſtura, is an entire 
* om. * and cannot be claimed both by Peeſcription and Cu⸗ 
7 DIME om. 
' Thirdly; That the Pwner ol the Soil gannot ber bhelly exelu- 
= — of” the Soll it all kimes, wy this Preſcription and Cu- 
om pot; 
Folirthlp, This is: 4 now! Invention. in Pleadbig;/ framed to 
* overthoow's 919 555 TY Law, ard is of milchervoup Coliloquence, 
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Tho but one Man pleads, pet tis a Joint Pꝛelcription that he 
juſtifies by, and he tnvolves all their Eſtates in his Pꝛeſcription, 
and pꝛelcribes foꝛ the whole thing belonging to all their Effates ; 
ſo that tis the ſame thing in ſubſtance, as if they had joined in 
Pleading. : | | 
- If he had pleaded, That he, together with all the Freeholders 
and Copyholders, &c. he had pꝛeſcribed alone, and only fo2 himſelf; 
but that would have been naught, becauſe the ſole Paſture cannot 
by any Title oz Pꝛeſcription be annered to their ſeveral Eſtates, 
as ſhall be ſhewn afterwards. 
PFrirſt, Fſhall conſider the Nature of the thing. 
Secondly, The Rules of Pzeſcription, 
-  - Thirdly, Examine the Cale by thoſe Rules. 
Firſt, J admit that there is a foie and ſeveral Paſfure, and that | 
it lies in Pꝛelcription. Cales are frequent, where one man hath 
the firſt Crop and the Soil, and another man hath the Paſturage Hutton 45 - 
92 ſole Feeding till the Sowing again, 8c. 
I I concelve it to be in it's Nature a certain and determinate In⸗ 
— 02 Poofit; J mean in diſtinfion to an incertain J2ofit a 
prender. Shar Ag 
To have Common o2 Paſturage foꝛ Beaſts levant and couchant 
upon fuch Land, o2 to have Eſtovers to be ſpent in ſuch an Houſe, 
without any determinate quantity oꝛ number, J call incertain; fo; 
it is to be meaſured only by Uſe and Occaſions. 1 
But to have Paſfure oꝛ Common fo2 100 Sheep, oz Eſtovers 
of a certain quantity, as ten Load of Mood, is certain every 
pear, and differs very much in it's Nature from an incertain pꝛo⸗ 
fit a prender. M3. my 
As koꝛ Example: The Levancy and Couchaney is not traverſa- | 
ble, no2 the employment of Eſtovers certain, becauſe that no Sur⸗⸗ 327- 
charge can be to the Owner. Yelv. 188, 189. 
It map be granted from the Land a que, 2 Cro. 15. Drury and 
Kent; fo2 the lame Reaſon, in caſe of a ſole Paſturage, the Party 
that clatms it having a general Intereſt, and the Owner being 
wholly excluded, it is not material with what Cattel it be taken 
tho' they preſcribe with an Exception of ſome, fo2 if there be an 
Overplus the Owner cannot have it. 
Mo as there may be ſuch an Intereſt, ſo J admit that ſeveral 
perſons map have it; but it muſt be as Joint-tenants o2 Tenants 
in Common, where they have ſeveral Rights by Moieties and Pur⸗ 1 Saun. 352. 
parties: But ſeveral men cannot claim the Entiertie of this p2ofit Tak _ 
by Pzeſcription, as J ſhall after ſhew. Ik ſuch a p2ofit a prender CY 
as this be annered to Land, tis appurtenant by Pꝛeſcription oz 
G2ant ; and ff part of the Land a que, &c. is altened, the Entiertie 
cannot belong to both their Eſtates, but there ſhall be an appor- 
tionment, (ſcilt.) the Altence Chal! have the ſame pꝛopoztion = 
| | the 


| 
| 


| 
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the ſole Paſturage, that he has of the Land a que, &c. tn the ſame 
manner as it would be in a Caſe of Common appurtenant certain, 
fo2 which there will be an appoꝛtionment in ſuch caſes, as was ad: 


judged 7 Jac. inter Moreton & Woods, 1 Rolle 235. 


Yelv. 159. 


Cr. El. 441. 


22 b. 02 appurtenant. Coppozeal things cannot be appurtenant to Coz⸗ 


Having ſaid this concerning the Mature ok the Jntereſt demand: 
2 J will now ſpeak concerning the Nature and Rules of PDꝛe⸗ 

ription. 1 5 | 

A Preſcription that is to claim a real Jntereſt of Pꝛofit in ſolo | 
alieno, is a Title, and as a Title muſt be ſtrickly and curtouſty 
pleaded, and is not like Pzeſcriptions that are by wap of Dil⸗ 
charge, and fo2 Eaſements, oz fo2 Matters of perſonal Exemption 

A man may lay a Pzeſcription in a great many, where it tends 
but to claim an Eaſement o2 Diſcharge, and not Patter of In⸗ 
tereſt and P2ofit. 15 E. 4. 29. 18 E. 4.3. to ſay, That all the 
Inhabitants have had ſuch an Eaſement, &c. oz, to have been dif- 
charged, &c. will be well: And fo2 Matters of Paivileges' a 
Pꝛelcription may be in General; foz it is but a Matter of Ex⸗ 
emption, and Perſonal, and is called a Pꝛelcription in diſffnifion 
to a Cuſtom ; becauſe Cuſtom fs meerly lecal, and this fg to per- 


ons, yet having reſpet to-ſuch a place, as all the Citizens, &c. 
Hob.Rep.26, us in Day and Savage's Caſe in Hob. Rep. ©2 having relpett to 


ſuch a Condition, as All Serjeants at Law, 02 all Attomeys of ſuch 
a Court, ſuch Pyeſcription muſt be in generaity, to erp2eſs the 
Gemma and nature of the Paivileges, and fo always have been al- 
But a Pꝛeſcription to claim a P2ofit, oꝛ an Intereſt, in alieno ſo- 
lo, ts a Title; and as in letting fozth Titles the Law is curious in 
pleading, and lays down ſtrict Rules, which muſt be obſerved ; ſo 
in pleading ſuch Pꝛelcriptions, the Rules taught in our Books, 
and the Courſe of pleading hitherto uſed, muſt be followey, 
One Rille of ſuch Pꝛelcription is, That the Thing pꝛelcribed ko 
by a que Eſtate (not in groſs, but appendant oꝛ appurtenant) muſt 
agree in the Nature and Quality of the thing to which it is annered 


po2eal, becauſe they are diſtindt, and can have no relation one to 
another, Eſtovers of TUood cannot be appurtenant to Land, be⸗ 
cauſe they cannot be uſed fo2 it, 1 Inſt. 121. b. 122. a. It a Ban 
would plead, That he and all thoſe whoſe Effate, &c. in Black- 
Acre, &c. Time out of mind, have had ten Load every year, to 


be taken, &c. tanquam ſpetant', 8&c. upon Demurrer this would be 


naught ; becauſe it does not agree with the Rules of Law. And 
Qlage may be objefed in that caſe ; but Uſage alone makes but a 
Title in groſs, which will ſerve when it was Time out of mind con- 

tinued in the ſame Þereditary Line. | 


3 | | | Uſage 
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„ Uſage cannot anner a Thing that cannot in nature be uſed with 


the Thing to which it ſhoutd be annexed. © 
One other Rule of Pyeſcription fo2 Matters of Intereſt is, 
That nothing can be pꝛelcribed foz, that cannot at this day be 


raiſed by Gant. 


Foz the Law allows Pzeſcriptions but in ſupply ok the loſs of 
a Ozant. Anctent Sꝛants happen to be loſt many times, and it 


would be hard that no Title could be made to things that lie in 


G2ant but by chewing of a G2zant : Therefoze upon Uſage temps 
dont, &c. the Law pꝛeſumes a G2ant and a Lawful beginning, and 
allows ſuch Uſage fo2 a good Title; but ſtilt it is but in ſupply 


of the loſs of a Gꝛant: And therekoze fo2 ſuch things as can have 


no Lawtful beginning, no2 be created at this day by any manner 
of Gzant, oz Reſervation, oz Deed that can be ſippoſed, no 
Preſcription is good, 11 H. 7. 13, 14. 13 H. 7. 16. per Keble. 21. 


* 


Peeſcriptlon foz a Lom to have ſo much fo2 every Pound: 21 fl. 7. 4-. 


breach is a good Preſcription to bind the Tenants, but naught as 


to Strangers; becauſe as to the Tenants it might Have a good 
beginning by way of Reſervation, but as to a Stranger it could 
have no Lawful beginning by way of Sant, o2 Reſervation, oz any 
wap that can be imagined. | e 


Nou if we can examine the P2eſcription in the Caſe in Queſtt- 


on, by theſe Rules, we ſhall find; f 


Feirſt, That the Thing pꝛelcribed fo2 does not agree in the nature 


and quality, no2 is applicable to the Thing to which it is annex · 


ed. 


the Thing to which it is annered is ſeveral Eſtates that have no 
relation one to another; the Uſage of one can have no relation to 
the Uſage of another. | | b | 
J would put this Caſe. Jn an Action of Treſpaſs, the Defendant 
juſtifies fo2 Eſtovers certain, oz Paſture certain in this manner 
(viz.) that he is ſeized of a Meſſuage, &c. in Fee, and that J. S. ts 
ſeized of another Meſſuage, &c. in Fee, and that he and J. S. and 


all they whoſe Eſtates they have in the ſaid two Meſſuages, have 


bad ten Load of (Uood, &c. o2 Feeding fo2 500 Beaſts : D2, if 
two Lows of ſeveral Manoꝛs in Fee join in pꝛelcribing To2 a 
certain Rent, under Favour it were abſurd and never was known 
92 allowed; fo2 the Things to which, &c. being ſeveral, the Alage 
of neceſſity muſt be ſeveral, and the Mꝛeſcriptions alſo muſt be 
ſeveral: A8 fo2 Example, Foz one of them to p2eſcribe fo2 a 
Yoitety, &c. | SIR | oy 


The Thing p2eſcribed fo2 is an entire, determinate Intereſt; and Ante 154. 


The Reaſon why a Man cannot pꝛeſcribe to have Eſtovers 4 Co. 39. a. 


of TUovood to Land is, becauſe there can be no (ſage to annex it; 


fo? it cannot be uſed with it; and in I Preſcription follows 
| CT 


the 


— — 
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there is the ſame neceſlity here; J 25 


the nature ok the Uſage ; and therefoze in the Caſe at Bar, the 
Alage being ſeveral, and the Eſtates ſeveral, the Pꝛelcription 
ought to be ſeveral alſo. Fey de e 
It is impoſlible to raiſe ſuch an Interest by a Gzant at this 
day; fo2 if ſuch a Gzant were now made, either the Gzantees 
would be Joyntenants of this Jutereſt, and then there wauld 


be a Survivozlhip, oz elſe they would be Tenants in Common 


of it, and their ſeveral Jntereſts might be annexed ta their leve⸗ 
ral Eſtates. by Purparties oꝛ Appoztionment : And lo. it would 
be in the-nature of ſeveral Gzants; and there mut be to ſeveral 
Preſcriptions ſeveral Men that have had Land time cut of mind, 
yet cannot join in making a Title, but muſt make it leverally. 


Is fo2 Exampfe LE: 7A Y 
If there be Thzec, one of them muſt lay, That his Father was 
ſeffed of a Third part that deſcended to him, and fo make a Title 
againff a Stranger, tho' there be a joint Poſſeſſion { And if he be 
to make a Title againſt his Companions, he may ſay, That he and 
all thoſe whole Eſlates they have in the other Two parts; they 
cannot ſap, That their thꝛee Fathers were ſeized. of the Lands, and 
ſhew the ſeveral @eſcents ; noz, That they Two, and all whoſe 
Eſtates they have in Two parts in Thee to be divided, have held 
in Common. 1 | n or Bb i 
. Fo2 the Title of. the one concerns not the other; they are upon 
Lines and Deſcents: And Pꝛeſcription is making of a Title, as was 
ſaid befoze; and the Law is as ſiri# in it, o2 rather mo2e ſtrick 

than in making of a Title to Land. g 


Therefoze ſeveral Men that have ſeveral Eſtates, and no Rela- 


tion one to another, cannot join in making a Pꝛelcription; fo2 the 


Paeſcription of one does not concern the other. 
_ Raſtal's Entries 622. d. en Treſpaſs, &c. Two Commoners (to 
avoid pꝛolixity and repetition) do, as near as they can, join in a 
Pueeſcription; but being conſidered, it is a ſeveral Pꝛeſcription, as 
much as if they had juffified ſeverally. nl reno e HD 
My Lozd Coke's Rule on Littleton 197. a. That Tenants in 
Common may join in an Alle fo an entire thing, as an Þawk, 
02 an Hole fo2 the neceflity of the caſe. It may be abjeded, that 


That tho in that cale they join in the Demand and the Atig 
yet they muſt make their Titles ſeverally as they are, they mu 
ſue as they may. recover, which cannot be Half an Hawk, oz 
half an Hozle ; but when they come to make their Titles in Plead⸗ 
ing, they muſt let them koꝛth diſtin ; there the poſſeſſion is jaint 
and cannot be ſevered ; but in our caſe the poſſeſſons are leveral, 
and one hath nothing to do with the other, and the thing claimed 
is in its nature fevcrable, either by Moieties, Purparties oz Ap⸗ 


poꝛtionment. | | 
07 | It 


x o 
* * 5 
-— 


389 


be, us a Gꝛant map at this day be 9 (11 H. 7. 13, 14.) à man 


Paſturage in his own Soil diſtinit from the Soil. ] 


It may be objefed here, That Cuſtom and Preſcription are Cc. El. 363 
not of ſuch contrary Natures as J make them; foz in Day and Cr. lac. 185. 


Savage's Caſe in Hob. 85. the Pleadings were as a Cuſtom of the 
City, and the Court adjudged it to be a Pꝛelcription; which ſhews. 
that Cuſtom and Pꝛelcription differ not ſo much in the nature of the 
Thing, as in the manner of the pleading, | 

Fo2 Anſwer, J need but obſerve the Nature of that Cate. 
The Officers of the City of London juſtified fo: a Duty ot 
TWharfage claimed by the City. The Plaintiff ſets fozth in his 
Replication, That within the City there is a Cuſtom fo2 Free- 
men to be diſcharged, &c. and the Queſfion was, Tahether this 
was a Cuſtom to be tried by the Mouth of the Becozer, oz a 
Preſcription to be tried per Pais? It was held to be in its Mature 
a Pꝛeſcription; and it it were not, that it was adjudged that it 


ought not to be tried by their Certificate who were concerned * 


Intereſt. 
Cet 2 | The 
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Ante 164. 


The Pꝛelcription there meant by the Court, was not a Þze- 
ſcription to claim a real Intereſt, as in this Caſe; but if tba 
(as J may call it) a local Pzeſcription to. pzivilege Perlons in 
certain Place and Condition, which is in its Nature betwirt 
a Preſcription and a Custom; and not a Cuſtom, becauſe it con- 
cerns the Dilehar ge of Perſons, and it. We Local ; noz 
a Preſcription;--becauſe it is not th to any Eltate noꝛ to any 
Perſon ; but in relation to a certain ! ace and Condition. And 
yet it is rather termed a Pꝛeſcription; kot it is lad, That Inhabi⸗ 
tants map p2eſcribe koꝛ an Eaſement dz a Dilchärße; but a ſtric 
Preſcription to make Title to a Kcal Intereſt is ſo nice, that it 
cannot be pleaded by way ol Custom, ns? conkdunded with it. 
Jnhabitants; o2 Freemen, oꝛ Citizens, cannot pzelcribe in that kind, 
J:muſt-add to ſtrengthen my Reaſons Upon, thele two Patterg, 
that no Pyecedent can be ſhewn.in all our, Books ok any ſich Cale, 
either where two Freeholders join to claim a Real, Intereſt in 
ſolo aliens, oꝛ where Preſcription and Cuſtom are mixed as in this 
It will be no Objeftion that it cannot be pleaded better, when it 
appears the very thing cannot conſiſt with the Dunciples of Law; 
fo2 tha there be ſuch a thing as ſeveral, Paſture, which may be ap: 
purtenant to a Meſſuage, yet it cannot be annered fo the Efates 


© of fo many ſeveral Freohalvers and Coppbolders; "8l ith thing 


were conſiftent with Principles of Law, the pleading here is naught, 
f mix a Pꝛeſcription and a Cuſtom together, which ate inc ompa⸗ 
The whole ought to habe been laid by way of Cuſkom, it being 
an entire thing, and the neceſlity of the Cale would have main. 


Ik J. S. makes a Feoffment to the Ciſe of the Feoffee and Feoffoꝛ 


and their Peirs, one cannot be in by the Common Law and another 


by the Statute ot Ales; but both ſhall be in by the Statute of Uſes, 
So here, the Entire thing not being to be maintained, poſſibly 
both Pꝛeſcription and Cuſtom ſhould habe been laid by way of 
Cuſtom ; foꝛ the Freeholders in caſe of Necelity (it may be) might 
claim by Cuſtom, tho the Coppholders, could not pꝛeſtribe. 
Thirdiy, My third Reaſon is, becaule the Owner of the Soil 
can by no Pzeſrription oꝛ Cuſtom be excluded out of his own 
Soil at all times of the pear. nd this Reaſon J paincipally 
depend on, becauſe it ſtrikes at the very Root and Efſence of the 


thing, c ata 5 Cs 
J now there are many Caſes, in our Books, of Uſages, that 
have. been allowed in reſiraint of the Oloner of the Soll; J thall 
not oppoſe auy of them, but admit then all; pet oppole 55 

3 | | we 


8 
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Pꝛeſcription of which J may confidently ſay, there is not one Pꝛe⸗ 
cedent in all our Books. 1 og 

J will admit the Lozd oz Owner map be excluded fo2 a certain 
time, accozding to the Books, Fitzh, tit, Preſcription 51. Hutton's 
Rep. 45. Pitt and Cheek's Caſe, and the ſame Caſe 6 Co. by the name 
of Spark g Cale, and Co. on Litt. 122. a. where he ſays, a Man 
nay pꝛelcribe to have ſolam veſturam, from ſuch a day to ſuch a 
dap, and thereby the Owner ok the Soil map be excluded from 
Feeding there; ſo he map pꝛeſcribe to have Separalem paſturam, 


and exclude the Owner. of the Soil from Fecding there. 


Ano that they objeck, that my Lom Co. is to be underſtood 
as to Separal paſtur, that it may be at all times in the year, be. 


cauſe he docg not reſttain it as he daes the ſolam paſturam., But 
kektainly the Law is the ſame koz the one as fo2 the other, and 


the Books muſt be intended koz the one as well as koꝛ the other, 
ko2 coming immediately next, there needed no Repetition fo2 the 
latter, but the (ſo) ſignifies in the lame manner, and ſo under⸗ 
J admit the Low oz Owner map be ſtinted as ta his kind of 


Cattle ; aud have none but Sheep oz Hozſes, and ſo he may be 


ſtinted to a certain number, accozding to Kenwrick and Pargiter 8 


1 ** 


Cale, Yel. 129. 2 Cro, 208. 


A admit the Lozd oꝛ Owner may be excluded as to tome kind 8 Co. 136. b. 
ol pꝛofits: Another Man may preſcribe to have omnes Spinas up. Brown. 


on ſuch a Waſte according to Dowglas and Kendal's Caſe, Yelv. 
155, h dn | 
And fo? this Reaſon, a Man may p2eſcribe to have ſolam piſca- 
riam upon another's Soil; foꝛ there he leaves the Owner the pꝛo⸗ 
fits of the Soil koz Panuring of his Gzound -02 Ballaftage, 
which. the Owner has beſides the Property and the uſe of 
the Water ; ſo that he leaves enough fo? the (ubſiſtence of the 


Map, I ſhall agree further, that the Lo2d may be excluded whol- 


lp from the feeding of his Gꝛound, upon Special Matter ſhewn to 
the Court, whereby it may appear that the Lozd has ſome recom- 


pence, 02 takes the pꝛoſits ſome other way; as if there be a Park oz 
Fozeſt where the Loꝛd has the Game, another Man may pꝛeſcribe 
to have the Herbage, fo2 the Lo2d has conſiderable p2ofits of the 
Gzound by his Deer, which is ſo conſiderable, that if the Fran- 
chile comes to be determined, it hath been held that ich a J2e- 
Icription fo2 Herbage, being but ſurpluſage-after the feeding of the 
Deer and ſubozdinate to it, ſhall rather be loſt than catry the 
whole p2ofit of the feeding and exclude the Owner. And it has been 
the Caſe of many Parks, that have been diſparked by the Ring after 
the Herbage granted away; ſo if there be Mines opened, oz any 


other p2ofit that appears to the Court to be left to the — 


392 Potter and Sir Henry North. 
| : do not oppoſe, but that the paſlurage may be claimed by pꝛe⸗ 
cription. JJC * 

But to have the Sole paſturage of all Paſture Sounds at all 
times in the year, is to have the whole p2ofit of the Gzound, 
and the Owner is wholly excluded, which would-be very unrea⸗ 
ſonable. J ſhall agree pet further, that upon a Special Cafe ſhown 
to the Court in the Pleading, the Loꝛd may be excluded from any 
pernancy ok p2ofit in his own Soil; as putting this Cale, a 
Low hath impꝛoved ſo much of his Maſtes as that he has left 
but juſt ſuficient fo2 his Common Feeding; in ſuch Cafe the Loꝛd 
ought to be excluded of Feeding; but this muſt be ſhewn in Plead⸗ 
ing, artozving to my Low Coke's Opinion, in Kenwrick and Par- 
giter'g Cale, which is well repozted in Brownl. 2 part, 64, 65. And 
in all reaſun there muſt be Special Pleading in ſuch Cale; foz where 
a Preſcription oꝛ Cuſtom is reaſonable only upon Special Matter 
92 Circumſtance, that Special Matter oꝛ Circumſtance muſt be ſhetwn 
to the Coutt, by him that would have the advantage of the Pze- 
ſcription ; fo2 the Negative cannot be averred on the other fide. 
And it cannot be helped, by ſuppoſing there may be Trees, 
Mines oꝛ Park; but it ought to be ſhewn; fo2 every thing that de⸗ 
pends upon ſuppoſition, may as well not be as be; and to allot 
a Preſcription upon ſuch a Suppoſal, would be to bind up a Party 
_ by it tho the thing be not; and Paſturage may well be ſuppoſed 
2 Brownl. the whole profit of Paſture G2ound; fo2 it is ſo in fad in many 
; £44 places, and has its name, becauſe it is fed all the year. But where 
it is fed but part of the year, and mowed oz plowed the reit, it is 


called Arable 02 Meadow. | 4 61% 
Dy. 71. a: The main Dbjeitfon that J conceive they can make to this is, 
235- b. That the Sole Paſturage oz Ueffure lies in Gzant, and the Owner 
9 map exclude himſelf wholly by Gzant, and ſo he may be excluded 
Owen 37, by Pꝛeſciption oꝛ Cuſtom; and this they ground upon Co. Litt. 4. b. 
where it is fad, It a Man grants to another and his Heirs 
veſturam terræ, and makes Livery ſecundum formam Chartæ; 
yet the Freehold of the Soil ſhall not paſs ; by which it is implied 

| that the Ueſture ſhall. 2 8 l - 

1 Inſt. 4. b. I this Book be to be underſtood of the Ueſtute- at all times 
| _ of the year where no other p2ofits remain to the Lozd, J ſhall 
crave leave to object againſt him from the lame Page, where it is 

agreed that if it were p2ofits, the Soil would paſs. Towle 
PMethinks it ſhould be the lame in reaſon, where the Ueſture fs 
all the pzofits, and Ueſture ſhall be intended all the pzofits, J ſhall 
cite ſome Authozities, which are not inconſiderable, to warrant 


© 


Owen 35. this Opinion, 
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| J have in a Manulcript Repoꝛt of Caſes in Ring hich time, 
à Cale-betwirt Collins and the Biſhop of Oxford, It was Paſchz 
19 Jacobi upon a Trial at Bar in the King's Bench. The Caſe was, 
that 1 E. 6. the King ereds the Biſhopꝛick of Oxſord, and gave 
to the Biſhop and his Succeſſoꝛs, inter al primam vekturpmm of a 
Meadow called Horſe Meadow. John Bridges, "Biſhop of Oxford, 
leaſed it fo2 thzee Lives, rendaing Rent, and dies; his Succeſſo2s, 
bekoze reſtitution: of the Tempozalties, accepted the Rent ak the 
Leſſee and afterwards entered upon him. Upon this Caſe the 
firſt quefffon was, That paſſed by the Gzant of prima veſtura ? 
My Repozt: ſays, That it was agreed. by all the Juſtices, that 


by a Gzant- of Veſtura Terrz by a common Perſon the Soil will 


paſs, and then there mult be a Livery ot conſequence; but thep 

held a Gzant of prima veſtura was but like a Gzant of prima 

tonſura, and being fo2 no certain time, is but an Intereſt in the 

firſt cutting o2 taking of the Gꝛals. But they all agreed, that if a 

Man grants primam Veſturam from ſuch a day to ſuch a day 

977 the Gꝛantee chall haue the Soll and niow it, 02 feed it as 
Þ £9. g 


Kelſewey 118. Tf a Yan grants veſturam Terrz fo term of Life Dy: 375. b. 


t another, it is a Gant of the Land fo2 Like; fo2, faith the Book, 


Moor 302, 


the Ueſture is the Pzofit of the Land, aud it is all ene to have the 


J2ofit as to have the Land tt ſeif. Littleton puts the Eaſe, if a 
Man grants the Geſture of Land to another and his peits, with⸗ 
out Livery, no Eſtate paſſeth. 
But the Bool where my Low Coke puts the difference betwirt 
the Ueſture of the Land and the Pꝛoſits ot the Land, ſeemg to be 
miſtaken, and in xeaſon they are the lame; fo2 J take it, generally 
ſpeaking, Ueſtuire ſhall de intended all the Pꝛoſits, and if there be 
(ſpecial P2ofits, as Mines opened, oꝛ Naters, &c. which mapa ualiſie 
the woꝛd, and retain the Soil to the Owner, it muff be ſhewn. 
And as it is fo2 Uefture of Land, ſo J conceive where it ap- 
pears in Pleading that the Sꝛound is Paſture, Paſfurage oꝛ Sole 
Feeding will ſignifie all the p2ofits « fo2 Paſture is pꝛoperly that 
which is wholly foꝛ Feeding; and where the Hole Paſture f9 cfaint- 
ed, the Owner cannot clatm, oz take any other ptofit. | 
Temps E. 1. tit. Partition 21. Two Men agtee to make parti⸗ 
tion of Paſture-Gzound: tn this manner, That one ſhall have totam 
paſturam, from ſuch a time to ſuch time, and the other koꝛ the 


reſivue of the year; this is u partition of the Soil it (elf, which 


thews Paliure is to be intenvedthe whole ppofits of Paſture: G20und; 
in that caſe. the quo jure could not be maintained, for the Patty 
bad not barely a Liberty, but the Soil it ſelf. 
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Ik ſeveral Men have Pꝛoſits upon the ſame Land, alternis vi- 


cibus, the Law moſt commonly determines the right of the Soil to 


| be in him that has the moſt conſiderable Pzofits. As fo2 Example, 


Cr. Car.362. 


Hutton 45. 


It one has the Summer Feeding of Paſture, oz the fitſt Tonſure 
of Meadom, o2 the Sowing and Reaping of Coꝛn upon arable, and 
anothet Man has the Feeding ſeparately at other times of the year; 
the Law ſaith, That the Soil is in him that has the Summer pyofits 
and Coꝛn, becauſe it is the greater Pꝛolits, and the other hath 
but a P2ofit a prender. 6 4 
Nom ſuppoſe that two Men have interchangeably the ſole Feed- 


ing of. Paſture at ſuch times, that the intereſt of one is in all 


reſpets equal to that of the other, there nothing can determine 


the Soil to be in one moze than the other; and therefoze it ſhall be 


in one koꝛ his time, and in the other koꝛ his time. But where one 


has the ſole feeding of Paſture at all times in the year, and it has 
been ſo time out of mind, and there is nothing but Paſture, what 
can the other have to ſhew the Soll to be in him, and why ſhould 
it not be ſaid to be in him that has the Feeding oꝛ whole Pꝛofits: 
It leems very abſurd, that a Man ſhould be allowed to be Owner 


ok the Soll, and yet it may be has no badge of Dwnerſhip by Per- 


ception of Pzofits, If the Man's Eſtate be diſplaced ſo as to be 
put to a TUrit of Right, how ſhould he lay the Eſplees? _ 

And as to this Conſideration there may be difference betwirt a 
Gant and Uſage ;. fo2 a Szant beginning within time ol Me⸗ 
moyy, the Ownerchip of the Soil was once fully manifeſfed, until 
he had diveſted himſelf of all but that; but upon Uſage time out 
of mind nothing can be ſaid, why one Man ſhould have the Soil 


more than another, if it be not in him that hath all the P2ofits. 


J muſt end this Point alla with this Obſervation, That there 
is no Cale in all the Books of a Sole Paſture at all times of the 
pear, but in F. N. tit. Preſcription 51 ànd 55. and Hutton 45. where 
it is made a Pꝛoſit a prender, and the moſt conſiderable Pꝛo⸗ 
fits are left to the Owner. r 
My fourth Reaſon upon which J hold this Pꝛelcription is void, 
is, becauſe it is a new invention kramed to overthꝛom a Maxim in 
Law, and is of miſchievous conſeqguen eee. 
| New Inventions that are agreeable to Rules of Law, J know 
have been always received, and ſometimes have pzoved of excellent 
uſe, But new Jnventions that are kramed to ſupplant Paſnict- 
ples of Law, have been always baffled-and' rejefed. 1 5255 

The Maxim and Painciple of Law that is overturned by this 
way al Pleading is, That a Commoner cannot pꝛetcribe to er- 
e dne eee 00775 Tor e 
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"This Marim is one of the foundations of Law, and depends 
upon the reaſon of the thing, and not upon the ſound of the wozd. 

Jt will be objefed, that the realon is, becauſe ex vi termini 
the wozd Common implies that they are to common with the 
Lo, which they cannot do ik the Lo2d does not feed. 

Bit J conceive it is not ſo, fo2 it may be as well called a Com- 


mon, without a Soleciſm, where the Tenants feed in common to: : 


gether, and the Lo2d never feeds with them, as where he does. The 
true reaſon is from the nature of the thing, fo? it is luppoled the 
Low has no need of his TUaſfe, and to make Mon uſage in ſuch a 
caſe turn to a Preſcription 0 Cuſtom again him, would be moſt 
unreaſonable. 

Apon the creation of Manos, the Lows took as much as was 


fo? their own fe into their Demelns, they diſtributed as much as 
was convenient amongſt their Tenants; what was left was cal⸗ 


led the Loꝛd's Taſte, which was neglefcd by the Lo2d becauſe he 
had bcfoze taken into his Demeſns what he had need of. 


It were very hard, that Non-uſage ſhould turn to a Pꝛelcripti⸗ | 
on againſt the Low, becauſe he doth not feed his Waſtes, when he 


left them waſte before, becauſe he had taten as much before as he 
had occaſion to feed. 


It 1s upon the lame reaſon that the Law will not allow any ]Ize- 


ſcription fo? C oners to exclude, and not upon any Argument 


from the wozd- Common. Maxims in Lam do not denend upon 


wozds, but upon foundations of reaſon ; it is not fo2 the honour 
of the Law that it ſhould have its Parims depend upon foutids and 
words, and not upon ſolid reaſon. ' * | 


That Commoners cannot pꝛelcribe to exclude their Lo2ds if they 


call their Right by the term of Common; but ik they call it by 


another name, tho they claim the ſame kind of intereſt, they may 


exclude them. 


If you p2eſcribe to have Communiam excludendo Dom' that is 


not good; but if you pꝛelcribe to have ſolam & ſeparalem Paſtur' 
in common among pour ſelves fo Beaſts Levant and Couchant, 
you-may erclude him. 


Under favour, to have ſuch a Maxim turned out of Dooꝛs and 


made uſeleſs, there ought to be very good Authoaity koꝛ it; ſuch an 
Invention ought to be examined by ſtri Rules. 

And the conſequence of this Innovation will be great and gene- 
ral, fo2 there is no Common in England, but this Plea will ſerve 
for, if the Jury will find it; and it is found by experience, that ma- 


ny times, though the Low 'of the Yano? gives very good Evidence, 


a Jurp will find againſt him; and if a Loꝛd cannot pꝛove an aftuaf 
feeding, a Jury will certainly incline to find it, let the Court dt- 
rect what they pleaſe. | 


Odd | The 


"ER Fre Sir — 8 


The King and great Loꝛds that have large ales, that le re- re⸗ 
mote from their care, ſeldom made any benefit by feeding; and they 
muſt not expect hereafter to make any impꝛovements if this plead- 
ing be allowed, which will be very miſchievous ; whereas, if that 
Maxim ok Law were obſerved, and ſuch an unreaſonable Claim 
diſallowed in Pleading, it will not be in the power of Juries ta ex 
ciude Lows.out of their own Taſtes, 

J conceive, in this Caſe, upon the matter diſcloſed in pleading, 
the Court may viſcern judictally, that this is but an Inno vation, 
and an Artifice to diſguife a Common, and to call it a ſole Pal⸗ 
ture, to enable the Commoners to pꝛeſcribe to exclude the Lo, 
which they cannot diredly do by the Rules of Law. 

Pere firſt, The Soil is the Lod's of the Banoz, and a parcel 
of the Manoꝛ, and a large quantity in truth, 10000 Acres, tho' the 
place aſũgned is but 1co Acres. 

All the Freeholders and Copyholders of ancient Þouſes, 07 par- 
cel of the ano, are to feed and not to be excluded. 

Tis foꝛ Beaſts Levant and Couchant, tis with an Exception of 
Hogs, Sheep and Nozthern Steers, which is like the regulation 
of Common; if it were a ſole Paſture they might haue put in 
what Cattle they pleaſed, fo? it is all one to the Low, who is to 
be wholly excluded. 

The Court may diſcern by all theſe Badges, that it is in its 
nature but a E by Art * into ewe * to * the 


"_ 


J ſhall now crave leave to offer to the view of the Court the 
Conſequences and Inconveniencies of this Preſcription, 


1. If there be a Surpluſage at any.time, the Low. cannot im 
prove no2 feed, but it mult be loſt, which is againſt the Publick 
oo 
2. Ik a Stranger feeds and does a Petit Treſpaſs, as it is cal- 
led in Robert Mary's Caſe, 9 Co. the Low can have no action foꝛ 
the feeding but the Tenants muſt, and then they muſt either join 02 
lever; if they join, what a number of Plaintiſts will there be, and 
how thail the ſame when recovered be divided, oz the Contribution 
fo the Coſts? If they ſever, and be nonſuit; then there will be as 
— 1 Actions which will be veratious, coping to Robert 
Mary's 
3. Ik a Freehold be purchaſed by the Lo, o? eſcheat, d Copy - 
hold Eſtate be determined, what 1s become then of the ſhare of the 
ſole Feeding? The Lo2d cannot join with them inthe Pielcription; ; 


Hall he have no bencfit of the Soil? 
3 


Ir 


In Banco Regis. 


ot ——_—__— 


It to, what it all but one fall, all that one | have ale! i 
Jon the contrary, the Loꝛd ſhall feed, muſt he do it as the Owner 
of the Soil, and have the Surplulages fo? the Levancy and Cou⸗ 
chancy is not material among themſelves, And then they would be- 

come as Commoners again: and this would be a france Pꝛeſcrip⸗ 
tion, that cannot be maintained ik ever there were any Eſcheat ol 
any Tenancy into the Lom 's hands. 

4. But the greateſt miſchief of all will be, that this will be a 
ready way tu enable Tenants to withſtand all Impꝛovements. In 
Gateward's Caſe, .6 Co. 60. it was a great reaſon againſt a Pꝛe⸗ 
- Ceription, that it was inconſiſtent with any impꝛovemẽent; it would 

be a great. miſchief to this Kingdom where there are large Maſtes 
and Commons, Fozeſts and Fens, to take away alt power of im⸗ 
moving them; fo2 the ſame Land by impꝛobement becomes able to 
Kingd a great number of people which are the ſtrength of the 
ngdom. 


And ag there are great inconveniencies on this ſide, lo the other 


way there will be none at all; foꝛ they may enjoy the lame Uſages 
as Commoners, if they preſcribe the oꝛdinary way, and the Low 
cannot do them any pꝛejudice at all; he can only take the Sur plul⸗ 
age, leaving them ſufficient ; if He feeds to their damage, it will be 
a Surcharge, and an Action upon the Cale will lie againſt him. 

The Loꝛd cannot impꝛove but he muſt leave them ſuffictent, and 
there tan be na realon why the Owner ſhould not have the Sur- 
pluſage if any be, 


J know they will cite an Authoxty againtk me in the Cale be. 


tween Webb and Littleburgh, which was in C. B. 1654 There, 
IA confeſs, the Declaration was grounded upon a Pꝛeſcription much 
like to this, and the Plaintiff had a Gerdi, and the Court would 
nat arreſt Judgment upon it. 

The Anſwer that J muſt give to that Cale is grounded upon the 
difference between a Demurrer and a Uerdie. 
Che Court may intend that after a Uervit, which may help it; 
fo2 J allow an ercluſion of the Lom upon a Special Caſe diſcloſey 
in pleading, and that Special Batter may be ſupplied by the Uer- 


* "Delides J mult obſerve, that it was a Caſe of \mail conſequence 
that concerned the Low only fo2 his Coſts, foz he hath enjoyed his 
feeding againſt that Uervit ever ſince: J can ſay it upon my own 
knowledge, fo2 J know the Parties, and know the Place, it was at 
Elinſwell near Bury St. Edmunds in Suffolk. The Judges liſten to 
Exceptions after a Uerdi, but will give Judgment if there be any 
poſſibility to maintain it. 

J map add that this was in Popular Times, when all things 
tended to the licentiouſneſs of the Common People. 


Dod 7 


5 * and Sir Henry North. 


A ſhall conclude praying Judgment againſt this Pzeſcription to? fo? 
theſe Reaſons: - + 

It is a new and-unheard of way of Pleading, and againft the 
Rule of Law, joining Freehold Tenants in the generality, whic 
have no relation one to another, and annering an entire Intere 
to ſeveral- Eſtates,/ and, mixing Preſcription and Cütkom, whic 
are of contrary Natures, and are great Ablurdities. 

It is againſt Reaſon toouft the Dwner of all the feeding, which 
fo? ought appears is all the Pzofits, without any Special Matter 
o Recompence appearing in leading. 

There is great inconvenience in admitting of fuch a Pꝛeſcriptian, 
new Inventiong-bzinging unknown Conſequences. . . 

: - Nainconvenience.in-ouing Tenants of this Pzelcription, ſeeing 
that they claim! the ſame Uilage-the oWinary way, and the . 15 
do them no wꝛong either by feeding oꝛ impꝛanement. 


Cb. Juſt. and In this Cale the Court ot Common Pleas had been divided in 
5 tor | Opinion upon the Matter in Law; as appears by Vaughan's Re- 
Ge st, bots; and therefoe Sir Henzy⸗ ai t 1 95 nat fit to wave the 
"7-c6:r and Matter of Law in the King's Bench, alt bad ſo good a Cali 
lde for the upon the Fat, that if it Had . he would 5 Iſſue ar 
Lace try the truth of this P2eſcriptign at the Bat ; whereupon the Oe⸗ 
258. murrer mas by conſent/waved 5 andthe Calbe tried at the Bar, and 
— —_ -' fo2 Sir Henry North, with the appꝛab ation of the 
whole Court. 

Afterwards. another Aion mas brought to trial in the Ercheguet 
at the Bar, and it aꝑpesring ta the Court that there had been Pꝛa⸗ 
polals towards au agreement, a Jiroz was withdzaipn, and mp 
Lon Chicf Baron Hale gave the Cenauts aphice to comply with 
this ſaying, Redime te captum quam queas minimo. 

Do that the Matter of Pam ins never adiudged again Sit 
Henry North, but the matter A Fat txigd £02, him, and the main 
Mueſtion upon the A ef Level never cane in queſtiay, which may 
ertenm 1a this great (Gale, . Abs both. ae other Nai er 


again Sir Henry Non th. TEL 
Afterwards there was another Acton bought to trial in the Ek- 


rhener, and after a fat ehen of about 4-92 , * in · 
e ee er ere e wited.. 1 * 
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ting fo} bat he as ſeiſed of the Seven pundzeds of Ent. . 
* — Bright, Reppeſgate Bradley, &c. in the County. £90 * 
there ta the Plaintiff s damage, &c. Upon Not Gtilty pleaded Il. dreds. 
ſue is taten, 15 this Special Merdict is found, (viz.) 
ceſter, certain Lands granted to them by his Bꝛother Richard the 
Firſt; and alſo grants, That no Sheriff of Glouceſter, oz his Bat- 


In Scaccario. * 
A N axiom up the Caſe was bought by the Plaintiff, ut vid. Co. 

of Glouceſter, ànd had Return and Execution of TUrits — for 

there: That the Defendant knowing of it, did execute ſeveral Writs — Hun- 
They find bye Patent of x1 May, 5 Johannis, whereby the King 
tende to the Abbot and Convent of the Canons Regular, in Ciren- 
liff, do intromit i in aliquo within the Seven Hundzeds, except fo2 
Pleas 


93 I TIES _ - * ev os a 


_ — "3 TA — 


Hl. 22 K . 23 Car. 1 


—_—_ %% —̃ n 


quam pertinent * e prædictis, hy of the ng and his 


on of the Crown and Summons, which the Abbot, &c. thou 
.recetve from the Hands of heriffs, and execute. 

They find the Patent of 20 Decembris, 17 E 3. wherein the 
Ring reciting that Richard the Firſt by ent granted to this 


— Abbot and Convent the Panoꝛ of Ci ter pun. 
. = joe wet 0 _— in gem, and that ther they had 
ul e revium . am per Septem 
Hundred' pte Retiring alſo, Ga the Third) fo 


' a Fine of 30001. grants that they Touts bo hold the Banoz, Dun: 


* reds, ills, &c. & quod haberent in Villis & Hundredis pradidis, 


Ke: abſque impedimento retorna Brevium Infangthef, &c. tan- 


- of 


fv 


* 7; n RES, | + "FF 


1 | finy; "x: 
til 4 Febr. 27 l. * 
to the Crown. 

"They find the Statute tar being ot tele Lands, &. belonging 
to the Ponaſtery in the King . of 32 H. 8. cap. 20. 
Ion it is e AT Ther all Livertic Ar -which-the late Dwn- 
ſhall. be revived;.. and be really 
2a atually in ei Ang, his heirs, dec. und ſhall be in the — 
* Survey and Governance of the Court of Augment 
that the lame Liberties, &c. wall be uſed anb exerci uct | 
ds, Batliffs, &c. as the King, his Heirs, &c. "Gat name 
any appoint; &c. and that the ſain Stewards, Bailiffs, Sc. ſhall 
be attendant am ofipUientÞo al the King's Coutts fo2 all Returns 
ok Writs, &c. as the Dfficers of the late Owners ſhould have been, 
"-&c. and that no Sheriff, Unver-Sheriff, 8c. ſhould intromit, med: 
Ae vle i mib don the other Pemiiſes giberluilk, o2 faz other 
cauſe than they lawfully might have done befoze the ſame Premiſes 
came to the polle mon of the Kin 
Cher find, That Edward the Sicth (being t ſeiſed by deſcent from 
[Het the Eighth) Anno 7 — of his Keign, per Lit Patent 


ex gratia & adviſamento Concilji ſui dedit & conceſſit cuidam 
55 - ut Mit", Pins O'S 


omnia illa 24 ming 
*deiCtochon; Ke. *Auper Monaſterio . dudum ſpectanti 
Deer Sein Letas 5 Brevinm & retorna. eorundem 
Peftant be pertinent da proc, 


S 155 1 ith 
. — That the Low See dente 8c was ataint- 
2 of Treaton' (bp tho 0 Parliament, 2 = d. 6. cap. 110 and 
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In Scaccario. 


— 


ts act i. at... 


Ther ind, That 6 O&ob. Anno 6 Ed. 6. the King grants the 
pundzed, by bis Letters Patents to Kingſton, and bis Hers, and 
therein grants omnia amerciamenta Heriota emolumenta heredita- 
menta, &c. dictis Hundredis quoquo modo ſpectant' aut ut mem- 
drum five pars eorundum antetune cognit', reputat, vel uſitat, vel 
habit aut accept ut pars parcell vel membrum. And further grants, 
- by another Clauſe, Tot talia & tanta & conſimilia Juriſdictiones, 
Privilegia, Libertates, Francheſias, & c. quæ quot qualia & quanta, 
& adeo pſene & integre, as Thomas Low Seymour, o2 any Abbot, 
dec. bad, &c. ratione vel prætextu Hundred' prædict virtute vel 
colore a „ 


cujus Dom, Chartæ, Præſcriptionis, Kc. TA 


. They find, That the Sate which Kingſion had, teme to the 


Plaintiff, and that the Defendant entred inta the Hundzeds where 


| Hi IOTeY is claimed, and executed ſeveral Writs, &c.:- Ec 
S * ; * OP : 


C N 
8 


Baron Wyndham had argued, and was of Opinton fo2 the Plain- 


tiff; and Baron Littleton fog the Detendant. 


Vo atgued Baron Turner and my Lam Chief Baron Hale. : 


Turner, A am of Opinion fox the Defendant. At the lat Arguing 


Þy Obey wog fo2-the Plaintiff; but upon ſomething which fell 


The. Patente. 


* 


5 ing 4% = PUFF, 0995 0 IS ASS 
+: J take it to be clear that Retorn' brevium did nat paſs by the 
j Pans al ing John; there is indeed ſome: implication of ſuch a 


1 ap it is nothing like a Gzant of it; Cis true, me muit 
that Cxpalition upon ant tent Charters, as ſhautdhave been put 


| in thoſe days wherein they wert made: But Iſap,this Patent would 
11 have been expounded to have amounted to ſich a Ozant in die- 


* 


illis. A there had been an lage of ſuch a Franchiſe in purſu- 


nànce of this Patent, (tho made fince Richard the Firſ's time) J 


think it might have been allowed to have given the Return of 


its, Vid. 2 Inſt. 282. But here has bern na ſuch Glage. 
Tis trus, iu the Patent of E. 3. it is recited; That there was an 


Uſage, and that the Franchiſe was granted by Richard the Firtt, 
and confirmed by Ring John; but the Jury's finding aß that Þa- 
tent, is no finding of the things recited in it, as Mm the 10 Co. 
56, b. the finding of Evidence of a Converſton, (fcilt; Befiilal to 
deliver on Ketief)uponen:Trover, is no finding of the Converſion. 
Nn / Ed. 3. tis true, the hund eds, and the Returns of Weits 
therein are granted: But ſimtee my Brother Lirtleteng Argument 


I have been, aud zin oe pinion; :that tönt Orant ts Dos, and 


that (as he obſerved) becauſe of the Statute 2 £d. 3. can 
wg, That heacefozth Pundens and Capentakes' ip not be 
ven noꝛ ſevered from the Counties2:And 14 Ed. 3. cap. . On 


ing, That hencefoꝛth all the Mapentabes und Þund2eds; whith were 


ſevered from the Counties, ſhould be rejoined to the „ 
o | : | ies, 


um ui Besther Lieeleron J am altered. The Cale.arifes upon | 
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Kelw. 72. a. 


torna Brevium is but a Miniſterial thmg. Je is expꝛ 
in the King's Bench, Kelle wey ya pl. 15. that the Lid 


ties, © as: ; before that time had been eftablihed by another FEI 


(meaning, J ſuppoſe, the laid Statute of 2 E. 3. 19 80 And 


thereupon my Lo Coke, in the 4 Inſt. 267. gives his Opinion, 
That all the Gzants made of the Baillwicks ol Hundzeds fince this 
Statute are void, and that the making the Bailiffs 3 7 u 
to the Sheriff, fo2 the better Execution of Juſtice and ok his Dffice, 
And fo2 that he cites a Reſolution in his'own Caſes fo? he it was 
that was the Sheriff of Backs, mentioned in the Cafe there. Fieh, 
Petition '1.'18'E 3. is a Cale of za Man, who by colour of the 
New Statute tis "fad was ouſted of his liberty ol Retotnia Previum 
which was granted to him and his Heirs by the Ring in Pirfi 
DBy'Beother Littleton, cite a goov Opinion of thꝛee Judges, that 
an Þund2ed- could not be granted without a Non obſtante to the 
Statute, and here is no Non obſtante. Mom à Man cennot 
—— 1+ 4p of CUrits without the pundꝛed. Vid. 2 Inſt. 452. 
2 H. 4. pl. 12. | 
But admitting it div paſs, and was granted before the Statute, 

then the Statute doth not extend to avoid that Gꝛant. But ten 


the MQuemen will de, when the Liberties return to the Crom 
Tahether the Croton can grant them out again? And herein 


mill be conſidearble, CUhether they are extin in the Crowii, o7 
think they are not extinck. Jn 9 Co. 25. b. tis fuld, t Neth 
Liberties,” Franchfles, 8c. which were at firſt created and Ned by 
the Ring, and were not Liberties, Scc. in the hands of the King as | 
Flowers ot the Crown,. are*not'by:there'AcceMon'td*the King 
downed in the Crown; and there Hundzeds and Leets are inffar: 


ced in and allomen ta be ſuch; And now the Liberty of Retorna 


Breviam is moꝛe ſtrongly ſuch; foꝛ that ali Juris vitttons (of which 
Hund2eds, Scc. are a Bunth) were once in the Crown: But Re- 

p adjudged 
es of Re- 
torna Brevium ute not extint by cuming to the King s hands. But 
however, if they were 02 were not extin and owned, J think 


that they could not eee ofthe Statute) de ſeverehy' 5 Fratit- 


en {0'Kingſton. = 2 6 bone n 1 "ts 
£555.20} 3 + 24 6: An 17 205 5 37 vi A1. —5 
a A Ebi. Baran liste: Fo 5 hn 0 30 „, la. wn 


A of another: Opinion; but J am bery mu the 
Boothers are un and nm ocder Brother. J wot wave bee 
pied:to-have-b rercuſed'tn this Matter. | wht 

- Firſt, Becauſe the Cate relates to my own Country,andio nie 
to the'p2ejudice of it.. ne mis 
Betaule it relates to Retvriia ee which I al 
ways took to be one of . the Com 
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of making a Bali: Che 


havthe-Gatleaan of [Ierquifites, a merciamenta, Fees, 
| ties, as Weaupleader, Head-Sttver; &c.-helouging to 
dhe Hundieds in ſome maces s. 
Setondly, be bad another Office, and that tuas relating to the 
Sheriff.” In Ancient time the Bailiffs of the-Pyndaeds were the 
immediate Sadliffs of the King foz the Execution of-Þ2oceſs. 
Vile the Statute of Sheriffs made at Lincoln 9 d. the le- 
gend Are atis ſam, Chat the Grecnvion of ;@rits: that cone to 
the Sheriffs ſhall he dane by undrenozs, Ai. e. Los, o rather 
Halli, of tbe Hunde d won and known in che full County, &c. 


ihichig conarmeda EC. . md 14 E. 3. c. 9. This thing ot᷑ Farm- 


aug aut Hundtess to nerſans thus gręm to be a great Inconuent⸗ 
ance: FM as tothe Prdaeds: ubich; were of che County and 
Hid beiong wo the Sheriff, there uns nouincanveniehce; the Sheriff 
Id ſometimes getount as Cuſtos, ſometimes per Manus. Then 
thoſe mana means mere made, viz. 2 E. 3. c. 12. thhoreas 
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all the Counties in England wete in old finie-aneſſed to a certain 
Form; and then were all the Hiindzeds afvWapentak?s in the'Shs. 

riffs hand rated to this Farn; and afterwards there were Appyovers 
ſent into divers Colinties, which did intreaſe the FarmsdflomeHih. 
d2eds and CUapentakes, And after warde rhe Rings at divers times 
have granted to many men part ol the lame pündzeds and Mapen. 
takes fo2 the old Farms oniy. And now ok late the Sheriffs are 
wholly charged of the Jucreaſe which amounteth to # gteat Sum, 
to the great hurt of the People and dicheriten of the-Shevil's and 
their Peirs. It is owained, that the Pundzeds and Wapentakes 
ſet to Farm by the King that now is, be it fo: Term ok Lite oz 
otherwiſe, which were lometimes annered to the Farms ot the 
Counties where the Sheriiis be charged, Hall be adisined again 
to che Counties, and that the Sheriffs und their Heirs have Kom- 


_ arice fo} the Eime that is paſt,” and chat krom heftefoxth ſich 


Hundzeds and Mapentakes ſhall not be given nozſſedered krom 
the Eduntles. Ehen 14 E. 3. tap. 4 Whereas many Miſchiefs 
be happened thzoughout the Realm, fo2 that Sher it haue let che 
undes and CUapentakes to a en 
the Ming, and the Farmers do let the lame rd ochers at higher and 
Sreutet Zums, in ſuch manner, that by dhe letting amm enhance 
of the" Farms, and by the greater number of: Bailiffs-GSrean 
Dutrtders and others, whom the Sheriffs, Bailiffs andÞundzeds 
do put in, the People be in divers manners charged and grieved: 
It ie allented and accozded, That from Hencefozth all the Tg: 
pentakes and Pundꝛeds which be ſevered from the Counties, Hall 
be rejoined to the ſame Counties, as*befoze this time hath been 
eſtabliſhed by another Statute, and that the Sheriffs hold the ſame 
in their own Hands, and put in ſuch Bailiffs and Pundzedozs, ha- 
ving Lands within the ſaid Bafliwicks and hundꝛeds, foxwhom they 
will anſwer :' And if they will let any Pundzeds, Batliwicks 
02 CUapentakes to farm, they ſhall let the lame at the ancient 
Farm without any thing increaſing, and that the King and his 
People be ſerved by ſuch Batliffs and Hundzedozs, and their 
Ander⸗Batliſfs, in avotding fo2 ever the Dutriders and others, 
which in divers Counties befoze this time have notoxouſly 
grieved the People: And that no Batliff⸗Errant be but in the 
County where Bailiſfs⸗Errants have been in times pat, in the 
time ot the 'Ring's Gꝛandkather that now is, aud that there be 
no moze but one Balliſf-Errant in one County: And in the lume 
manner it is affented, That all other, or what Eſtate oz Condi⸗ 
tion they be, which have Bailiwicks oꝛ Hundzeds in Fee, if they 
the fame” will hold in their own Pands, then they ſhall put in 
ſuch Bailiffs foꝛ whom they will anſwer ; and if they will let 
the ſame in Farm to other, they then thall let the ſame at the an- 
cient Farm without any thing fncreaſing, as afozefaid is ſatd, = 
| wy FS 2 | 02 
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4 Fox the Sheriffs did farm at a certain Rate, and wi accompt fo2 
it in the Exchequer; and this was called Firma Ballivarum. 
- -Þyndzeds were either parcel of the: County, and there the She: 


riff did conſtitute /Bailiffs, (viz. thele: hundeds which were anti- 


entip parcel ot the Farmof the Sheriffs, that the Statute of 2 Ed. 
. cap. 1 2. ſpeaks- of) o? elſe they were ſuch as were granted our, 
IJ which: the Low bf the Þundzed held ſometimes at Farm am mie. 
times in Fee, calied e of Fee, Liberties of {puridyeds, 
Franchiſes of punde ns- tt Th 
It was found that a great Inconventence. grew from the fedcr: 
ing of; Pundeeds from the: Counties. The Statute intended that 
the Sheriff ould execute Mirits, &c. and it was tmreaſonable that 
he: ſhould haue Bailiffs put upon him, and pet be Hound ts Eke. 
evte; &c. thertfoe the Statute. int enen to reconcile this as fürn 
it could well, and to reſioge as aun or He Hunden, as as could 
well be, to che Sheriff, SOT 243-40 1338000 139 ; I, 1 5 
„ birdip, Y come ta the Chitd thing to be lane and con 
ered, viz..'The liberty a Retorna Brevinm. 951 88 
1 This in a ſuperaddev: Liberty ; tho the Durdres were ge 
ret the Sheritk might and mut ſtiſi tetutn tde Autits 
there. This Liberty was commonly annexed to the corpora 
devs, tha fometimes:of Hanes it is actuſrable 6y Di 
and 11 think) dy Peſcriptian, -though that hag/been a Die 


But 8 H. / c. pl. 10. ſpeas ot Retorna Brevinm by Peltriptiaſſ Vid. Mo. 


and it was adjudged it might be fo in the Quo-YVaeatito 
by the Queen againſt the Earl of Shrewsbury fbi Retorna Breviem 


bought 670. contra. 


and other liberties claimed by the Earl in Coleharbour in agi Hardr. 423. 


Pou well find the pleading in the Neu Entries Quo Warran 

2. Mich. 47 & 42 thz.in Banco Regis 
Tim true, It was adjudged againſt the Earl, but it was agree 
that a Man niight-preſcribe fo2 Retorna Brevium, and that to have 
it within a Houſe only; fo? that place was foxmerly the Biſhop of 
Durham s BanfirÞouſe, '- 

But the Pꝛeſtription was naught; becauſe it was applied only 
ta. the; Return ol the Mrits of the Muten: Foz he laida Pꝛeſcrip 
tion (in the Biſhop of Durham) to Have Retorna omnium Brevium 
Præeeptorum & Mandatorum dictæ Dom' Reginæ, and ſays not of 
her :Þ2edecefſors> and it is plainly. impoſiible that a Port ould 
Save time aut ot mind the Return of the Queen's Ortes when 
Queen began hes Neign Within time at Memo. 
7/This-Retorns Brevium tarries in it by Twplication) toe ebe 
cution ot᷑ Nrits, tho it be not expꝛeſs as in the laſt ppetebing Cate, 
herr after the '(UNTs: abedemenioned/4s ard, SN Erocutlonem 


eorundem. | | | 4 * $244 
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And \o it waß adjudged in the Cafe of the Counteſs of Warwick 
againſt Atwood, Paſch. 41 Eliz. Rot. 33 1. B. 1 
This liberty, tho'-it'carries an'Exemption, vet it doth not er⸗ 
clude, but that the Sheriff may execute Mrits within it. But then 
it is a Wrong, fo2 which the Lo ol the Liberty may have his gt 
ons But in ſome Cales the Sheriff may lawfully do it, as in the 
Caſe ot the King, a Non omittas, &c. in caſe of Execution ol a 


Writ of Taſte,:whereto he is particularly empower d by the nn: 


tute, and ſometimes where the Thing is divided, ce. 
But J hall add no more concerning this, but only ſay, 
Firſt, This liberty ol Retorna Brevium is a dangerous liberty 
koz him that hath it; fo2 he is to be reſponſible foz- all the Defaults 
of his Batiiffs, as Elcapes,8:c. And-if the Bailiſt vo not accompe 
for the Cofleion of the King's Revenue, he is reſponſible for it; 
tis a Feather in his Cap, but a Thom in his Foot. 

Secondlp, 'Tis much derogatop to the Juſtice ok the Kingdom: : 
F802 the Party muſt go to the Sheriff firſt, then to the — 
and by this means Juſtice is delapen and diſappointed... 

-: There: are two Liberties do abundantiy moꝛe hurt than they are 


bag (vin) tde Gants ol Fines, etpetialiy ot Jux oss, and this af 


Retorua Brevium: Therefoze' Edward the Firſt; a moſt. (ile 
cg veclated in Parliament, and it was recowed in the Courts, 
he would not grant it. This you will find in the Pleas of 


' Edward the Firſt, towards the latter: End, in Mr. Ryley. * 


. * in Placita Err n * 1. r Nr. | 


_ Domini E 0 ad dit — adn, Quod apres 
Dy 1 ceſt Na qu'il ad fait al un Counte de 


Nicole, de Return de Brief avoir, en deu 
15 ene Hundreds a terme de la vie du dit Counte, 
le Roy ne voet doner- ne granter 2 nulluy 
| | tiel Franchiſe tant come le Roy vivera, sil ne 
nen d f Bead 3 foit a ſes 'Enfantes demeſne, & ceo voet le 
bp 0 e ſoit eſcrit en leChaneellrie 0 * 


| & al e 


| 1 eee eee 

and eu not extend tu a County, 2 H. 4. For as my Lo Coke 

— work on W. 2. cap. 39. 2 Inſt. 452. fl aut ta habe Return ot 
tits in a County ts vod; for in; rar it taketh:away the Ol. 
ot a Sheriff. SPE gen 

9 5 — that time J hove applied theſe Obſervations, I Halt in erer 

Firff, Jt is to be conſidered, Clhether the Charters of King 


John * create the Return of TArits, oz no? ſeeing there are only 


Negative, 


n 


IA Seaceatio. 


Negative, no Poſitive los in it. Somewhat may be wo to 


maintain this to be a good Gzant of Retorna Brevium, but be⸗ 
cauſe the contrary has been admitted, J will admit it-too;-eſpe- 


cially becauſe the ſcope ot the Patent was, that the Abbot-houlh 


be immediate Officer to the King; and the intention of the Charter | 
was to exclude the Sheriff, and that does appear by the concluſion; 


where an Exception is made of the Sheriff's Power of meddling 


per Summonitionem, &c. and ſo it is like the Caſe, of the-Town 
of Berwick in 5 Jacobi, a Gꝛant to them that they thould be a 


County, but no Gꝛant of having a Sheriff, was adjudged to be 
void, becauſe there would be no Officer to execute and do Juffice. 


againſt this Abbot, and he pleaded the Charter ok R. 1. but there is 


Secondly, Ile come ta conſider the Gzant of E. 3. I (ay, | 

1. It ig a good Gzant'of. Retorna Brevium. - 

2. There is a good annexation of it to the Hundzeds by reaſon 
of: theſe wowds,:tanquam pertinent Hundtedis prædict. fo even at 
this day ſuch a thing as Common: ok Eſtovers,-&c. may be granted 
applirtentant. ' Sacheverell againſf Porter, 13 Car. x. 1 Cro. 482. 


1 Roll 400. 11 H. 6. 11 Pl. 23. Nom then by this Patent here ig 
a'Retorna Brevium, not only newly created, but newly created ap- 


purtenant, and eſpecially ſince here is a kind ok cognation between 
the things, this may very well be; in like manner may Cognilance 
of Pleas be granted; if the King ſhould grant that a Loꝛd of an 
Hundꝛed ſhould have cognitionem omnium placitorum, &c. tan- 


quam pertinent, Hundred, &c. it would create Cogniſance of 


Pleas appurtenant to the Pundzed Fo2 it being a Creature of the 
King s it may be treated as he pleaſes, either in groſs oꝛ as appur- 
tenant; fo a thing appurtenant may be by Gant, though a thing 
appendant muſt: be by Pzeſcription. 


| Well nom, this Abbot is ſeiſed of this liberty quodiramodo 


| appurtenant. ne: 


3. hen the Ponaſtery, &c. comes to be difſolved/and given to 


the Ring, it is to be conſidered, hat becomes of this liberty then: 
J-conceive this liberty is in the hands of the King, as it was in 
the hands of the Abbott; (viz.) as-appurtenant, and that without 
the aid ort the Statute ot. 32 H. 8. e. 20. It was adjudged Kellew. 73. 
Pi. 16. that this ubertꝝ ut Retorna Brevium, when it comes to the 

King, remains in the Crown)! ag is not'extinguiihed, rejoined 02 
d20wned ther eb. | 

And this liberty is not by this- coming to the Crom re · an 
nered to the County, but if that were a Quettfon; the ſaid-Sta- 
tute: of 32 Hl. 8. hath put it out of queſtion; fox by that Sta⸗ 


ente it is in the ſame ſtate that it was befoe. 'Tis true, the — 
| g 


J d obſerve that 13 Ed. 3. in the Iter there was an Inkoꝛmation 
now ot Retozn of Crits that Lf can find, and J have kead the 


66. 


wa Sr —— * PF * r e 
= - — 8 17 r 


1 . TU a 
— * 3 
r 


- : 3 
RR 


5 * 2 


=o = — Bran 
2 Rn LIB" * ED 
r r A 
8 8 — — — _ 2 


N 
ö 
f 
| 
| 


Dem ne wr 


- * 4 
—— — r., py Oo - Roz w- 82 — — — — > — p a 
— — a x = <2 4 ns, 2 — r a 4 I" 1 n 


— —— ————————— ———————————— — _ — CR ” — — — 
; - — F *. 5 _ - — 7 ” 3 NES A 9 _— 
—— — — RS — — — — — — — ENCE :, * 1 


Zn 


— Dr 4 
* 1 ek P n 1 r ͤ— =O 
2 TW — 
* 


HII. 22 2 & 23 Car. II. 


Davis 45. 


— liberty "diſtin, au hundzed in groſs, and the Sheriff ſhall: weite 


it is where bps King comes in under a Subjett, as TN | 


of it keit a liberty without the Statute, and lo when it returned to 
the Crown b Aftainder, it ood not in need of any ſuch Statute,- 


——_ * it to the County, but till he does, 4 — 1 


Ballivo Dom' Regis, 8c. CTis true, if a Ban fozfeit ſuch a liber 

by by Monuſer oz Biltiſer, the-Shertif ſhall enter into it, and do, 
erecute as in other parts of the County, becaufe-in that caſe 
e -Ring-comes in in Dilamirmante ot the liberty, but otherwile 


" does. vi 
ea we come to-conſider what alteration is made in the 
le by the Gzant to Seymour and his Attainder: s to this 7 
nul 2 that che Aedid is ill found, fo; tis conceſſit, &c. 
Seymour, 8 but not; found what Eſtate, and bere is 
— off in the middle, ot which we cannat tell what to make, 
Now the Ring grants, and expreſſes no Eſtate; ſome Books 
have held the Gzant to be vold; but the better Opinion is, _ it 
1 an N22 at —5 e 6 ole leaf) B. pi. raub 
17 E. 3. 45. is expꝛe in it, an was ady d Paſchz 
8. . in Perfall's CSS. 27 
hy then the conſequence will be, that by the Atcainder the ö 


lll was determined, und then the Ming was in of bis Old Re; 


verſion, and then the Statute of 32 Ul. G. ſerben well to pꝛelerve 
the liberty in the dame Effate ſtill. But if. the Ozant were in Fee, 
then the Aing came in by a New Title, viz. the Attainder, and 
then there is no benefit of the laid Statute; lo that this Erro; in 
the Mer did is moſi-to- the diladvantage of the Party (the Deren 


dant) he would not amend it;; foz there was a Pꝛopoſal and 


Diſcourſe of amending, and ſome things were amended; but the 
amending-of this Biſtake would not be conſented to by the Defen- 
dant. But to-ſuppole this to be a Grant in Fee, J ſay flill it food 


fr was Subſtantive and not melted down in a” 'Genexai Confuſſon 
— Kingſt 4 It e has many ; 
v, Come we now to the S2ant to on: 
Clauſes in it, J will inſiſt upon two. een 8-16 
1. Che Ming grants Omnia — Ke. mith large 
wozds, Cognita, Reputata, Abeptata, &c. J did ſuy that the Gꝛant 
of Eg. made an anneratton ot this itbertpy of -Rec* Brev. to the 


Pundꝛeds ; and it we Gould admit that, it were not ſumtcient to 


create an appurtenancy in reputations and if it were — moze 1 
la, -theſs words would jay: hem on t. 

2. The other Clauſe J will reff upon, thereby the King grants 
tot; talia Sc tanta, &c.' as any, Sc. hpd-ratione vel prætextu fun- 


coy] prædict virtute, pretexty, vel colore alitujus Doni, Charte, 


certainly ide latter ons ere fublervient and until 
. woe ho. * £4 2s —* * N 4; I 2169p? 45 15 12 r tary 
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lary;vgnd/ the ratione vel pretextu Hundredi governs: all fozitits: 
but one entire Sentence, like Finche's Caſez;6/Co.:39:This:-pras: 


textu is a very large Clauſe and much moze than tot talia & tanta, 


thing in Queſttion. 


Thies\Objeitions have been mave, to which J ſhall endeavour. 


to.give-Anlwevs. 7 $3113 5313 


Objed. 1. Sy the coming to the Crown the Liberty . 


ged. 34 nan. UT in! 
Anbin. 1. It is not. 4 | | 


ene WES 


lutions: 'CUhy now in this laſt Sꝛant there is a Retrolpei, and it 
in Much :a 1eaping oper to the Seiſin which the Aöbet had, and 
theretaze the Szumt of the King conjoyning it to che poſſeſſion ot 


the Abbot,, the Ltberty is eſfedualiy revived and -ereited in the ſame 


manner err as it menen the wuting of it to the 


Grown: J&ON&1 1: 8 $74 : 
-Objett, 2. Tf this Liberty be to be revived, yet tis not revivable 


without ſpectal TWows; in the Gꝛant to Seymour there ae 
wods:Retorna'Breviim;: but in the Gꝛant to Kiangſtoa, not. 


-Anfw.; Tot bali, Sc. bors it, and tis as much ds if alt hab 
been r recited, becaule t refers to 1 thing determi· 


nate. 


ſuch general Mons will not revive and-paſs the things, becauſe 


ol :5hrewsbury the Houſe, & quod habeat tot talia, &c. ſpecially 
reciting many Paivileges, Liberttes, 8c. but not mentioning 
Retorna Brevium, and concludes, & alia, &c. and it was adjudged 


that this Gꝛant in thele general woꝛds did revive Recorna Brev*. 


(foz J have a Repoꝛzt of the Caſe) but only fo2 the Cauſe a- 


= meationed: ment was given againſt the Earl as to the | 
This Uerdit is ill found, the elfedual Statute which Gould aid 


this Caſe if there were need is x Ed. 6. c. g. which is not found; 
thereby it is enaded, That all Letters Patents, &c. made oꝛ to be 
made by the King; of any Honours, &c. Franchiſes, Liberties, &c. 
thould be good, ſure, &c. notwithſtanding. any miſnaming, miſre- 
cital oꝛ nonrecital of the Pꝛemiſſes, oꝛ the lack of the true —_ 


uherefore I roncluve, that ft in a bud and/ſuffixtent: Grant of de 


Gir true, it there were an A of Reſumption, as in Paget * | 
Darcy's Caſe; oꝛ it the thing were meerly Perlonal, as inthe ab⸗ 
bot of Waltham 's Caſe, the pavilege foz his Dogs in the Fozeſt, 


ol the ratio privata which intervenes ; but if there be nothing in 
the Caſe (which hinders) moꝛe than the generality of the wozds, 
tis clear the woꝛds do it; no Caſe can be fuller than Ameredith s 
Cale is in this point, 9 Co. 29. B 30. in the Caſe of Colehar- 
bor above mentioned, the Rer' Brev', &c. came to the Croun 
by A# of Parliament. The King Ed. 6. grants to Francis Earl 
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therenk, and 
und burmites S 
a Kingſton, is void by reaſon of the Statute 2 Ed. 3. c. 12. (and jike: 


of che Natines Kinds Sone and Buntes ET . 
notwithitawing en and ſundy other nurn, 


Obfedk 3. — of £4: 3 3˙ in at liat this Patent made to 


— wife h thereby! it is owathed, Chat -hencofozth the 


Hund2eds and Wapentakes ſhould not be given nor levered from 


the ones 


Anſw. This indeed is the grand Dbjextion, and was materially 


objetted by my Bꝛother Littleton, and the Cale of Forteſcue.againg 


my rom Coke has: been truly cited to this purpoſe, which was in 


thisCoutrz-ard i6-repoxted.by himſele; - Þow hall we bo now tn 


this great viffſeutty ? Trulp::this Objeidion had need. be firiitly ex. 
amine into, g it runs to the avolditig of the Gꝛante of 290 
1onD2268 mn g, whtth have been granted fince/ 2 Ed. 3. 

JJ wv: conceſve:this:'Ozant'vf Ed; 3. is not within the Statute, 


fo — it be a New Gꝛant of Rer' Brev, pet it is no Mew Gant 


rhe" Pius, neither in ode Grant of 89.6; oided hereby 
755 7. This Searitty fr emu vily es choſe Hundjeds which were par 


of bf the Sheriff's Farm,” and not to thoſe which were divided, de⸗ 


in that he ſhould be charged with the Farm of the County (the — 


carne as to the flrſt on chere was an mncondeniener ta che Sh 


Ex Forth) an pet the profits, the Ema Balli varum be talen trum 
biih.- wows've the Dtatute are, That ſuch punddens, viz. 

as were ered to the Farms ok the Countes, Hall not be given 
no Tevered-'frdMn-the Counties, neither did there Duadzeds:come 
in to the Sheriff vy their coming to the Crdwh i TheSheriff's farm 


- was niovelled und 'ſettied long bee; and when 'thefe Hundzeds 
_ cime'to H. 8. 
 Batliffs of his o 
Court ok Augmentations; fo J lay it refers only to thoſe Hun- 


were not part of che Sheriff 8 Farm, but te made 
there, and they webe within the Survey ot the 


ders which made a part df the'Sherif's Farm: 
2. None of theſe Statutes extend to pzohililt a Gant of- an pun⸗ 


dꝛed in Fee. (J appꝛehend my Loꝛd meant a Kegrant of am Hundred, 
 which/befoze thole Statutes had been granted out in Fee, fo2 2E. 3. 
C. 12. rejoing and pꝛohibits the Sꝛant ot thoſe Mundes only which 


I. Jones 194. 


were ſet to Farm by the Ming fo) term bf Life oz other wile.) The 
very wows/'of the Statute 14 E. 3. c. 9. mathe proviſion [fo2 the 
Pundꝛedozs in Fee; tis ſaid that they which have Bailiwicks 02 


Hundes, Sc. ſhall answer fo2 their Badliffs. Fitzh. Petition 1. 


there is a complaint ok one who is turned out of an Mundꝛed he 


hud in Fee, becauſe of the Statute called there the Mew Statute : 


And perhaps theſe Pundꝛeds were ſetled, upon the like petence, 


and-'that ung the matter 'of the Preſentmnent mentions in the 


eee dr racher Regrant. 


3 | | 3. Mei⸗ 


— — 
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411 


FS, . Neither this Statiite. noꝛ the Decree oꝛ Repoit of the'Caſe fi 
this Cvurt does extend to this Cale; fo2 they are not to be under 
Food of, noꝛ extended to, a Caſe wherein Retorna Brevium 1S grant- 
ed; were not Retorna Brevium added, tis true the Szant of the 


Bailiwick- might be vold; where an 'Hundzed is granted at this 


= Hap the Gznt is good but by Girtue of this Statute the Sheriff 


-may put in and uſe his Bailiffs there, the cullettton of the Pꝛoñts, 
c. the Gzantee ſhall have, but the execution of Mrits is in ſub: 
| ſerviency to the Sheriff, (ſtill J;peak where no Retorna Brevium is 


- granted) this Bailiff hall not be a Batliff to the Sheriff in ſpight 


of his teeth; and this was the very Caſe of Forteſcue; he had a 
 Orant «of the thꝛee Þundzeds.of Newport: Me find the arm of 

theſe Pundꝛeds fozmerly here in the Exchequer; the Firma Balliva- 
tus In Chiltern, &c. the Farin of the thꝛee Hündzeds o Newp oft 
was 5 1. then in 1: 3E. 3. 71. then in 23 E. 3. 91. then in 


x01. &c. thele were the ancient Farms: Queen Elizabeth grants a | 


Leaſe of theſe thꝛee Hundzeds to Forteſcue fo? three lives at a cer- 
tuin Farm, but does not grant him Retorna Brevium, This Grant 
indeed was adjudged void, (viz.) as to the excluding of the She⸗ 
riff; obſerve- what my Lozd Coke ſaith in the Cale, By the Sta- 
ute &c. (lafth he) Hundzeds are rejoined us to the Bailiwick of 
the ſame to the Counties; and all Gꝛants made of the Batliwicks 
ol Huridzeds fince that Statute are void, and the making of the Bat- 
liffs thereof belongs to the Sheriff koꝛ the better execution or Juffice 
And ok his Office, and ſo ft was reſolved, &c. the Gꝛant at this day 
is gobd as to what belongs to the Low (ok an Htindzed) but — 
às to es execution of Pyveeſs, which belongs to the Sherikk ; 


bo chat I fap 

"EF. Cage the Santee as an Officer bar the colenlen of the 
f Profits, Sck. and ſo it ig a good 'Szant. 

2. Conſider him as an Dfficer fo2 the Ring 8 Pꝛoceſs, and ſo tis 


void, becauſe the Sheriff ought not to have a Batliff put upon him, 
and the Ozantee ſhall not be the Sheriff's Baillff whether the She. 


riff will oꝛ no. But, 
3. J (ay if the Grant be with Retorna Brevium, then it 198 good 


G2ant as to the Bailiwick and all, fo2 in that Cale the Sheriff is 
at no inconvenience, fo2 the Gzantee thall do all, and ſhall be liable 
to all the Eſcapes, and all things done 02 ſuffered by him. 
Py Low Coke was very wary in what he ſaid about this matter; 
fo2 ef knew,and the truth is, if this Statute ſhould make the Grants 
of Dundzeds void, it would call in queſtion moſt of the Pundzeds 
in England, and particularly would ſhake his own Gzants of 
Hundzeds which he paſſed when Attomey General, and ſome of 
which his Poſterity enjoy at this day. 8 H. 7. fol. 1, 2, 3, 4, 5. and 


13 H. 7. fol. 19, 20. Pl. 2. is a great Caſe concerning an Hundzed 


granted by Ed. 4. and afterwards by R. 3. wherein there are many 
kf * 
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' Dueſtions much argued, whereof the chief is, whether a Leet may 
be granted and pals as part and parcel of an Þundzed? And tis ay- 
= ed that it may; hut it is the Opinion of all on all ſives, that 
O2ant of an Hundz2ed is good, and ſo much is implied and con⸗ 
cluded in the Judgment; Coke upon Ameredith's Cale, 9 Co. 29,30 
there Judgment is given n that the Gant of the pundzed is good. 
J no that in i x H, 4 by Special A ot Parliament (vid. rH. 4. 
6 11 4 heriffs 1 — an allowance made to them fo2 ſeveraſ Hun. 
d2eds; Se berth had been parcel of their Farms and were granted away, 
W could not have been if this Statute had made the Gzants void. 


4 think there ought to be Judgment fo2 the Plaintiff 3 


1 . leſs J am gad with all my heart, that we are delivered 
1 | of this Caſe, fo truly if I could have found any Thing to ſatisfie 
1 my Judgment, J wauld have given Judgment another way, both 

( fo2-the- . Concern and fo2 the lake ok the County of Glou- 
eeſter which J know will ſuffer much by thig thing. 

| Due ho Parliament ak three Lines, (viz.)-That all Pro- 


ceſs ſhould k ag ot d non omittas propter aliquam libertatem (a · 
ving fill the Liberty of .a Mans Houle, which: indeed the Law in 
all ſuc 5h Caſes ſaves - now) would avoid a great delay of Juſtice, 
many Suits and Uerations, grievous IUrongs and Dppreſtons, 
and would do moe good to the Kingdom than all the Liberties of 
Retorna Brevium have been worth theſe 100 pears ;. fo2 as they are 
uſed now, they are nothing but a foundation of Bꝛocage and Mil. 
thief; they are a Feather in his Cap that has them, but they are 
a Thom in the Foot of every one that has to do with them: To; 
firſt the Party muſt ga ta the Under-ſheriff; and there he ts hand: 
led; then though another Purgatozy, to the Bafliff of the/Liber: 
„ and-; there he is handled; and then to the Unver-baſliff, and 
he is handled; and then ta the Sberiſf again. Iccanfels- 1 
dew a choꝛt Act once, und n nn,. 
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re | pt . ee A Ii dof 
N the Argument of t is «Cale Y — as clear art an. 1 Sid. 1 
- queſtionable, cheſe three thimy#, v ga avg, 
Fir, Ehat Patrick the Bon, and d Willem tho Ozanditon of Cn. J Jones 


Nicholas the ider other. are not inheritable to John the Earl, ©. 
brratiſe tht are bath Dent5ens'bom, pet Nicholas their Father, 284d. 23,53, 
throtigh whom they telt convey eheit Pedigree, was an Alien. = g 
Second, Epat as Parick and William catinot inhertt, ta net Keb. 65. 
ther can they obſtrutt the Deſcent ro John the Son of George, Þe- 174, &c. 
taute being defeended krom an Alten, the Law takes no notice of Le. 55. 
e to this purpoſe; orherwile ttt if the cad Nicholas had been 

bom und attainted, becaufe in tuch u Caſe, though be 
ebifid'not take ke bimelk by Deltent, he could obſtric# the Deſcent to 
the younge2 Brother, fo the Land woud efchear. 
- | Thirdly, Ehat the Cute ok George, the Son naturalized, am the 
Cale of fohn his Son, as in refine to John the Earl, and the 
Deſcent-from him wil de all one; it George had ſurvivedhim, John 
the Earl might have inherited; fo will John his Son, wha, jure Re- 
preſentationis, is the ſame with his Father, et © converſo. 
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| 1 15 n, Lib. g, Tit. 3. in aß güthefſtick ColleFion; 8, Tit. de. 


Theſe things being ungeſtionably to be admitted befoze:J I come 


to the Argument ok the Cale, J ſhall ** certain wur r 10 
vations. 1 
**iclt, Touching Delcens . I _ 


. — een he: Capacities 1 Incapacitis 0 ot an 


Fi, be Rule hereby they are ta d governed. 
3 The various kinds of Delcents 02 pereditary Suc- 
cellons. | 

Concerning the Rule of Deſcents, we muſt not govern out 


he Gener ons ot L. on, Qs 
by td rden ak dt th Coy aeg 
151 various Countries ne —— dilp 


mity. 


cceſton-ofr the Father rorte purchaſe of 
on, the Lawns of ſeveral Countries variouſly 


STS Thane mb ESR 
b Can en of the Jewith Done, upon Numbers 27. Selden 


1 SIE ibus Hebr.-Caps 12. 775 
e | _ . | was Whole erden, 0. 


„ ing ta the Heels, t th 15 K 
* 1 5 Fae wt is left,noubtful. tic, 


rie, 2 .. wag 6G 
Atconing 1 2 5 aus Civil Law, by the Conſirufion of 
e Tables,. the, Father coeds the purchaſe 
0 Aur the San under the Title of Praxi- 
8 Hatus, and e e was their-Uſage, tho; my Loꝛa Coke 
the contrarp, Oo. Lit. 5, But ta ſettle all, the Julfitutes 


1 intcſtato venientibi „the San dying. without Iſſue, his 
Biotbets and Siſters, Father and Mother do lucceed bim in. a lad 
" According, to the Cuiſtonis of Normandy, which in tame things 
baue u 1 5 ſtibn with the Laws of England, the San dying with - 
PBiothers are pzeferred.befoe. the 8 hie 


e, bis 
| 922 e bekoꝛe the Ancles, 1 lib. 850 c. C. 


mier de Normandie, et e 5 e 76.1085, 0 7 


oo ware F922 Ae ® ? *. 
and Pace, 


. _ — to: the Laws ofEvgland; the; Don-dying:intrhout | 
ue, : Brother: oz Siſter; the Father cannot ſyceeepy but it de 
ſcends to the Mucle. Amit is a Parim of the Engliſh-Law, An 
l Inheritance cannot Lineally aſcend. et ce; 


2 


Conicqnentin, the Tutemtion being in this Caſs touching a 
Deſcent of Lands. in Eegland, it muſt be ruled and: difputen 
dagen to the Sꝛounds and Reaſons: of the Laws of: Bs 
e Touching the Second, enen of- Dements ae 
kindes: tt K | vas 

. Firſt, nen from the Father 1 '@zandeather to the Son o! 


Gzandſon wn 
B 'Secondiy,- Collateral * Cranſy . ; as from other to Eu. 
And both thele are n 


* Uncle to Nephew, be c conve! 

af tuo oss: me.” 
-1Fir>t, + — ad in Lineais trum Father to Son. + 7 
Secondliy, Mediate, as in Lineals from Gzandfather to Gꝛand⸗ ; 


ſon, the Father dying in the Life of the Ozandfather, when Ne 


Father is — — medium differens of the Deſcent. 

. Thirdly,:\ In Collaterais, rom the Uncle to the Nephew;- z 
rom the Nephew to the Uncle, where the Father is likewiſe the | 
medium differens. * 
And J call this a Mediate Deſcent, tho' as to many purpoles 
it be Jmmediate-; fo2:the Father dying in the Life of the Gꝛand 
father, the Son ſucceeds in point ot Deſcent of the Laws 7 — 
diatelp to the -Gzandfather ; and in a Mrit of gens thall be 
1 in the Per to the Grandfather," and- not in the Pe and 

ui | 
But J call it a Beviate Deſcent, becauſe the Father is the me 
Abbe thꝛaugb N by whom the Son derives his Citle to the Gꝛand⸗ 
fa 


'Therefoze if any Man thinks the term of Mediate Deſcent not. 


moperip uſed, he map if he pleaſe uſe the wozds of Mediate 02 Jm- 
mediate Anceſtozs. Mozds are impoſed to ſignifie Things, and 
therekoꝛe the Terms being explained what J mean by them, J ſhall 
retai the Terms ot Mediate 02 Jmmediate Deſcents. 
This diſtindtion ok Delcents oz Relations between Anceſto2 and 
velr, 8 Hereditary Succeſſion, will be of ule thoughout this 


An Immediate Deſcents' there can be no mpediment, b but what 
ariſes in the Parties themſelves. _ - 

"Fo2 Inſtance. 
30 - The Father ſeized of Lands, the Jmpediment that hinders the 
Deſcent muſt be either in the Father 02 the Sonz as ff the Father 
0 the Son be Attaine, 0 an Allen. fo» als 
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| Molloy366, - 4: Dettentsy 


trick, the u Donien, a 
_ ablev'td inherit thv-Earl. lun 


taimt ia gung chat J alla e ITT 
tale 28 — * de a bath no-fiieh Ditibiitiey, 25 Ki 
| 02 INnance,. 31 2141. eee 

u Ae Orrents; Ir rhy-Foches be Uttaint 09 un alen, ny 


bath Ne u Dehtren dn and dies in the lite the Szanntuchet, 


the Gzafdbathet dien dated; w Son thatl not take} ut he Ladd 


| thall eſcheat, TIS L 


a Daraus $12 8 85 ds OE $1045: 5 Gin 0 
A. and B. Brothers, A. is an Alien 0? attainted au bath Aue 
85 Denton Bös. B. pürchaldt Nhe und bes Wihüut 
C. chall not inherit ; ko: A. (which was the Medius Anerfi9; 
Genre of This DHA) dag lüp att, Tyer 5 rome 


medmm 


G mee neee - 40 een e n 1105 i, 
And this is apparent in this very Caſe; foꝛ by this xp. 
o e Son 6 


ud Ciba Berber, 43 hl 


4 enen „enen 
A. un B. A. d A alen artarutrd, andh; 

Iſſue 8 and dies, and G Ale 6) pro and. dr | 

Iſe;” B. (8 Wane ay nor” injoom fopithe 'Reaſon befow: going ; 


5 2 i'd Milis, which: was tai Chis is-Conrinty's- 
| aſe. Statik 


And ir in uuf Cute Patrick the Son Nicholas, ache” a 
Deni5en wong had Pürehaten Lands and did without Mey John 
his 'Wicly" mans ot; Have--mheeited: him dy tealon ok the Dil 
anz ür 'Nictivles;; and pet Nichelas himfeft, had he not been an 
anten, kbind not Imnteviateln Have indertted to his Son z but 
= he is a Block in the way to a See the BEWUR 17 E q- 

ut this ON bo mtended ok ſuch as N 0 rng | 
as Attainder oz Alien, _ err Sulpenſians: As in the 
Lond Deaware ng Cille in 1 

But in mp Delcents Toy — of an Ancettopthatis nok 


Medius — orb the een from whom and to, whom, 


will not fitipeve-the/Deſcerit. 
The Szandkather and Szadmother- both Alens, 92 Art aint *- 
Treafor, have Tine the Father a Dentzen, who hath nue the Son 
a Dentzen; the Son-thall bo4Þete to che Father not wit hſtanding 
the Oflability of the Gzandfather : Foz they are not-Medii-ante-- 
callores tween the Father and the Son, but Paxatnomt ;-and_ 
— — 3 25 Blood the Father bach, mann 1 ves 
ren 1 ; 
"And ches Obterbatton flates in effer the Cate. 
"Fo? if the Deſcent between Bꝛothers be an 9 
und that the Father be not Medius Anteceſſor between them, then 


the. Diſability in Robert will not  impeve the Delcent of —_ 
3 ; a g 


EY 


Sjorher; opts. een din Brother's —— if i wa 
a — JET da Medius Anteceſſbr FIT 


then the Difabiidty iu Robert the Fathermapampeach theDelrenc; 


1 Second Term to be explained; is that bitubitng Cerm — 
ther the Rule of Deſtents in Englund, is alla the meaſareof this 


krtends. 


Ther#foze: 1 | confidr,; - what Dikabthity-the Law boch induce in 


caſe of am alten 3,8 BY; 5: 
It noth not-hinder, dar that an Alien w-of the ame. Degree and 
Relation of Conſanguinity as in the liue tales of a Denen bon. 


The Son, Father and Bother, cher nens, ate pet Son, n | 


e e don Subjers,' any lo talen nee 
Ur W. | . * ene 


"Jt Qro7 Car. Caro Ct, be dun te pretereed in aon g. Molloy 366, 
tion Ag next: of: Ain. 483 VS; TIES a4: Þ 36 13: 24 3 80. 


'Decondiy, That thoLaw voth bo as to Bu an Win: 
and this is of two kinus. om 


irt, The Diſubility that is Porforal n Onigina to che allen | 


bimkeif, in reterence to Inheritanrte. Fi 
- Tho' be may take by Purchaſe dy his own Contract, that which 
. he cannot retain againit the Ming, yet the Lum will not enable him 
by: AE; of this own, to transfer dy Hered(tarn:Deſcent ; the Alien 
dying, having ſince a Denizen bom 4 e Land will not deſcend: - 
0 10 tale by un AZ/in'Law; br the La que nibil Fuftra, 


will not güde an Inberitante 02 Freehold by au Lam, fo2 be ka. 


not keep it. 30 | 
And theres the Lat will not give him, 5 x Þ Wt pit Work. 
«ro Deen ff ont $1037 Gif n 367 
* 0 . n 1 ; 10125 in 47 $1 Were 175 
— oil” - 0 the «0 0 2504203 
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and in reſpet of this Jncapacity he doth reſemble a perſon At. 


taint; yet-- with'ryts differente, the 1 


taint as one chat ie takes notice — And therefox rhe elde 
Attaint;'\@ver-livlti{ His Father, tho'-he chall uo taue by Deltent 


A Dikadility; 7per he thail hinver the Deſcent'of the 


pounFer Son. iin: „ 40 l 


But it the eldeſt Son be an Alien, the Law taler 16 es 
bim und thererdze us de chall not — -Dekconit; not 
impeve the Deſtent to des pounger ae | 
A confequential;Conleemive —— ity Ehar keen an Ali 
one thut mu eee ugh in,” yer He e r 
eural don Sud 4 IE 1 is Nt . n n 
4 9 04, nenn 110 Bunt KW 301 et. eden zan , 31 43 
0 1 = $ 45 


and tu confider'what Difablliey/ariſethiftom-ic; Che Lam, 
Nonability, and is the cdp Nute that nu verermine how far wie 
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Se — Pace. 


. in our Caſs tho. Patrick; the Son at: Nicholas, be a Natural 
bonn. Subjeit yet becanſe Nicholas his Father was an al There 
rs a Conſecutive. * derived upon Patrick, wher he is 
- conſequentially diſabled to:inherit Jobo his Uncle; and this Con: 
ſecutive Dilability; is parallel to that which: we call Corruption of 
Blood, which is a Conſequent. of Atiainder. 
I the Father be attainted,:the-BlovÞ of the Gumdfather is not 
corrupted, no no2 the Blood of his Son, tho 45 could not inherit 
— „ but only the Bloom of the Father: But that Cozruption of 

lood in the Father draw a Conſequential Impeviment upon the 
Son ta inherit che 'G2anvfather ; becauſe the Father's'CMruption 
_ of-Blood gbſtruts the tranſmiſion of the Hereditaty Deſrent bt: 
_ tween the O2andfather-audithe Son. 

dd here we mult take e. a rea pert btn a Dt 

_ abi in the Blood wy a yy 
q., ar. 16. Edwards and Rogers 8 Cale. William Rogers wag 
- feed of a Reverſion in Fee, Fo. — his Uncle levies a Fine with 
non dies, having Iſle John; who-'vies leaving Jflue 
illiam; then William Rogers dies without: Jflue. !-Ruled, that 
Milliam the Gzandſon of Andrew ſhali inherit, otwithſtanding 
the Fine of his Gzandfather ;:and: the Reaſon is, becauſe William 
(Rogers; dying after Andrew. the Eſtate never paſſen through An- 
grew, and conſequently William the Gꝛandſon clatming from Wil- 
; 1 1 err Fine ot N and may aber 

| ITES 99 45 ae 
5 * 4 in that. Caſe had Andrew been an Alien, oꝛ Attaint, "then 
5 liam bis Sꝛandlon been diſabled to have inherited Willkati 
"by the warn hg Ol Dilability. $4058 12; 

Now in the Caſe at Bar, there is fir®no doubt but that John 
the Earl and George were B2others, tho theyicontifified Allens : 
neither is there any queſtion that they couſd not bade inherited 
one the other had they continued. Aliens; neither 48 there any 
. uhether that Perſonal Dilability be removed:by the a 

F abe Duettion is, Whether anyConſequentjal o Conſeen! 
iſaþilities do;refult upon them from their Father Robert's 
lt! * 2 Alien, which may dilabie the one Brother to inherit. tho 
| erſonat Diſabſlity be removed 2:;J/come ta the Expiica- 

tion of the Third Term, (viz) the Reftozing 02 Enabing Term, 

3 * : zations:,; 041: 412 vt Har 3 3G} 13 * * * ” wa 
_ -- The;Weans: of moving Diſabilities. of this kind ore two: 

ta . A tempotary, : partial ang inperte-amotion thereof;: Letters 
tent of Denization, which tho tt puts:;the-Porſon Denied as 
do ſome purpoſes in the Condition ot a Subject and enatles a 

tanimimion Hereditary to his Childzen bom altes ie Dent zatiun; 

vet it * not wholly remove the Diſeaſe oꝛ Nonabflity, as to 4 
20 poin 


2 es and Pace. 


rr 


—— - 
„„ „„%ͤw — 


wor of n [Deſcons of an Attainder. 

And therefoze in Lineab:Deſcents,- if there he Sandfather a 
 Nawrgl--bojn; Sabjeit;::Father: Alien, Don Natural; the Father 

is made Denizen,”be-thall-nwt inbertt the Gꝛandlather; ann if the 


„ alter the Deni ration, doth not remove either the Perſonal, 
tial Ampediment oz Jucapacity of the Father. 

4 "i exal Deſcents the Father a Natural bam Subject hat 
Jule te Sens lens, who are bath unde Denfzrns, ann ne dies 


; in Godfrey and: Dixon's Caſe, hereafter ted. II aan. 144 
The Second is moꝛe deep, (viz.) Naturalization, $1913 
Accoding to the Laws of Normandy: they man natutu ge, but 
| ih ee ſhalt not diveſt aDeſrent alreavy deten Ter- 
f Tee $.C102 © I non: 


_ But-accomding to out Law it com-only be by Paritament, ad 


| nag other wile. 

And this cures the deten, and mokes:them. ag if they bad been 

E. in England; and no man thall be receiwen againſt an ad 
of Parliament to ſap the contrary; and therefo2e' & the Father 

. — bath Allue a Son bom here, and then che Father is na. 

alized; che Son ſhall inherit. 

A the Father a Natural Subjett hath Iſſue a Son an Alien, 

who is naturalized ; the Father dies, the San chall inherit, Co. 

129. 

Cotiching the Retroſpett ot a-Noturatt5ation, and whether'the 
Sqn being an; Alen yaturalized alter the death of. the Father, 
all diren the Deſcent to the youngeſt, depends upon the wows 
of the-Naturolization, which being by At of Parliament, FA by 
a ſtrange Retroſpex direft it. .  : - 

But as the r in the Cale in-queſtion is penned, 
it would not ds it, the Naturalization pathonly teſpeft £0 what 
thall be hereafter. 

— The Clauſe of taking by Defcent, after the Cantatencenent of 
the Seiden of Parliament, is (ufifient'to chetł that Retroſpet. 


in the Caſa: in queſtiam and the etfett thereof;: which J ſhall not 
argue ag a* Paint; becauſe J take the Point of the Cale ta de 
10 he Ol But I 1 Ne Dl 


i 7 * * 4 3 * 
2 . N 4 


[ts 


XK 73 


4 : 1 . 
45 oy - Se * 2 


; , 4 ) * TR „ EEC — 
«S n A ( - u A £4 « 
2 "+. * . , & : : * 
t . b J611 875 
dani muna, #L yrs 9 300 # LOW AD SPRLY. Ts os 
* 5 , p mY , 
| 4 1 £ . hs 
24 , — 33 1 
% * 1 ” 
2 A 1 1 7 * 1885 4 C . 7 


” Vo 


| 0p: Hereditary Tranſimiton, and relembles a 


without Ile, the other wal not inherit bim. "Chis was agreed | 


And: this: bzings me to the tonſideration ot the Naturalization 


farbe, c the:©2andehilnz"tho'— 
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— Glingweed and Pace. 1 


| _” In this Nanuraliation 3 thail fee ba, neſt 
F I n f Din! a 8 Ii 
. -Secondip,: CUhat Effex it hath .. 12557 895 
Firſt, hat Effet it hath: It ednet tame *that'Jn: 
| an and Jncapacity that is in John the Earl and © in 
3 refpetiof themſelves, being Alen imd to put dem in the E bd 
374. ion n ther hav bein Bom in Eug lane 
But it there ben Contequential Impeviment '02'Ancapac - 
rived; upon them by Robert their Father being ai? Men, 
might inder their Succeſtons one to another, ugich ar the 
leut A ſuppoſe z admit: I muy, if there be any luch Contequ 
| — Ampediment, this J take is not removes —— mur, 
f : non. ae 729 $4 Mane 
| | 24th Py Reaſons are briefly theſe: | I ür, $903 Wh 
Firſt, Becauſe this Atof: — hath a pꝛoper Subjex 
I upon which it may wozk, and with which it is ſatisfied; (viz;) the 
Perſonal: vefes of the Parties naturalized; becatiſe this Defeex 
ariling from the Jncapacity of the Father is not in any meaſiire 
| taten notice at by. the At; noꝛ do much as mentioned that the Fa- 
| ther was an rr nen en een rr; n 
By the whole ſcope of the Ack, and every Clauſe ot it, and 
|  thole Relative Terms (As it Bom in England,) ig ty to ſupply 
4 the Perſonal vefeft of the Parties naturalized; ariſing from their 
1 Birth aut ok England;::anv* therefore r be carried to F 
"Collateral. plrpoſea gn ellas, bh. at 0 
Touching the Objecklon. 2 
= 7 epo this Remedy will not cure a Dilealt of another ndtiire, 
as Jliegitimation,:half Blood, Sec. pet it cures all the vefeis/ of 
| _ \Fowoign Births, "whether im the Parties themſelves; on reſulting 
4 | _ fromthe Anceſtozs, And the ac might have been lo penned as it 
| : might have done it; but it is naa. 
| Che Plaiſter' ts: applied 'gnly to: defefis:ariſing trom their own 
| "4 Birth; not defeits ariſing from the Fathet, amino Conſequen- 
j | +. tial difability ariſing thereby, i 8 Da 
| . Secony Objestion. 8131241330 Nun Mice 
But we find'in:Curteen's Caſe, placita Coron 42: thay ebe 
| the Father: was attainted, the Reffitution in Blaod granted o 
to the Son, cures that Diſability that reſuits rom the Path 
Attainder; and this not wu to de Son, tar ils tothe Can 
„ IOINIIINL: iT: N 41/1917 £ ara 
And J dave befoze: obſerved, the Corruption of the Bioad by 
attainder is only ot the Blood of the Father; foz the Son's Blood 
was not at all coꝛrupted. By this At of Reſtitution, | 
a 1. Notice is taken of the Father's Attainder. 
Eo 2. Jt doth intentionally pzovide againſt it, and it was the only 
: bulinet of that Ad to remove it. 2 
4 


_ vod it not temobed that Cokuption of Blood, it hav. been 
uſeleſs; fo2 there had been nothing elſe foz it to pzovide again, 
and lo the Reſfitution had: been idle, had it not had that Effex. 

But in our Cale the Naturalization, as it takes no notice of- the 
delt in the Father, nos pꝛobides againſt it; ſo it hath another bu⸗ 
melia tu ſatisũe, it duth remedy ths Foeign Birth of the Son. 


And let us examine the ſeveral Claules in this A#'of Naturali- 


ration me ſhall find the/whole ſcope at it was no other, than to 
put them in = nr mg no better Condition, than as if. they 
werte Born in This is the Governing Clauſe, both in 
e irn Inn laſt Sentence, and an bath influence pon all the Clau- 
few that intervend 


_the — as if qo in England) to be cumulative any * 
—— this wer by a Nicer to alter x the ops and (next o the 
Adr 34337 


"Natural Bom Subjeſt to all intents and purpoſes, — makes | 


dim no and meddles not with the Di of his 0 
mo2e, _ (ability Father, 2 


.* 

Cere hath bern ſame ſtreſs lad upon the Clauſe, which. enables 
hm en mah hig Belag and Pedigree to Anceſtazs Lineal 02 
Collateral, as if that would entitle George at leaſt to ſame moze 
| by Naturalization, than if be dad been hem here. 


But to this J ſay, 
* nn — general Clauſe, and cannot make a Legal an. 


cee Jt” Sade Gee Gre 


"Secondly, Gpon eh fame Reaſon i may make 
| inheritable to Patrick, and not adjudge the Dilabi 


his Father, which no man p2etends. 42 
-+Y6 makes him as much-nheritable to-Anceſio2s.Lineal, as well 


are General, and create no new Anceſtor, that the Lol doth not 


0 eius true, that in the Argument of Godfrey ann Dixon x Cale, 
eſpecialiy Montague laid ſome fireſs unon thete Ancillaty Clauſes; 
- hue" che reit rather reſted upon the very Matter, that the Party 

[naturalized as thereby become a Natural bom Subjeit. 

And thus J babe dene with the Naturalization; which doch not 
Cue ane Dilabllity:of: Crauſmumon Þereditary between tis Pꝛo- 
"hit GAA eee ee the Fathers eee 


ar nnn In AF Yu 
a f { 93 w—_—_ J TY DF; ze* 5 75 15 _ 5 * 5 ie KY f3 
x Tit Tr I 89 0 „„ | Th 28 70 '6 5 4 * Non . But 


Jt hath been endeavoured to break the Contert, and ta me 
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u 'Collateral.; and yet it makes no Anceſtozs Lineal. The chase N 
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" Collingwood 2 Pare. 


1 n 


Cr. Car. 62. But that 


March 91. 


- Molloy 2676 


95 tall 
Ee a- Native in Scotland, where her Husband4ived and had | 


Put it doth ture the perlonl Diſability: n JobgnD Seonge, und 
makes them to all intents as Matural Subjefts'as:if they had been 
don * e n * wat now” — * is = _ than 


os So SAS, \» 


inherit 2 EI: Fx 0573 n $ Fig: ot, 
Foz, as ee een — — ot John the Son of 


| een os all one with the Cale of George himſelf; whom he repre. 


as to the Point of” the Delcend krom John the Earl! 
Bekoze J come to the argument ok the Queſtion, the Uerdi# 
had need be delivered from a Dueſtion, which poſibly would mate 
un end ok the Dilpute. ee eee 
M hath been ſaid, that ik the cUife of: Robert Were an Engliſh 


_- Woman, there would be no queſtion but the Land might delcend 
between the Biothers- John and George, tho Robert the Futher 


were an Alten; and that it Hall be fo er becaule 2 
appears to the Lontrarv. TH _ 5 62. 1280 
To this Jay, 0 b. re ue f 
I is true, that if the Bother were m Englih woman, the 
Deſcent from John to George his Son would be unqueſtionable: 
Fo? ivtwithſtanding the Jhcapacity of Robert the. Father,, bp be- 


nz an Alien, they might inherit thetr Votherz and conte nente 


they might inherit. one the other. e 4 et 

It hath been endeavoured to be anſwered; That it is not poſſible 
the Mother cond be an Engliſh Trromary” — the Sons are 
kound to be Aliens. ie 
fll not be ſo altho' an En liſh Man marry an Allen 
beyond the Sens; and having! there Mie , the Iſle” wilt be 
Dentzens, as häth been okten reſolved: Bet it is without queſtion 
that. if an Engliſh Woman go beyond the Seas and marry an 

Ren, ann have Iue bom beyond the Seas, the Aue ate Allens; 
"forthe itte was ſub poteſtate viri, and yet the Jfſie boꝛn in Eng- 
-Jandthould inherit tho the Husband de an Alten 
But the true Anſwer is, That in this Cale Robert the:Þuſ- 
be ng an Mien, bozn but of the Allegiance'of the Erown' of 
Fund marrying,” and having al his Jftes'+bo2ni'thete, 
not be preſumed an Engliſh CUvman; but hall be pꝛe⸗ 


282. 


Je untelg the —— hay been ermeny foummm 
Now touching the Point in queſtton, it ts telle that Sir-Edw. 
in his Lic}. fol. &. ig of another Opinion: Pe ſays, That it an 
Alien have two Sons bozn in England, and one die without Jſſue, 
tene ſhall not 8 wa But J take the Law to be the 
tray. * e | OY 


Firſt, 


44 , ED EET CI 7 


reer ZI % „ 
; £ 
olling wood and Pace. 
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Feirſt, A will ſhew what Reaſons do not move mme. 
Secondly, Nhat Reaſons do convince and lſatisſie me. 
It doth not move me thus to conclude, becaule there is no de- 
fectus Patriæ, oꝛ Nationis/02 Ligeantiz of either of the Bꝛothers; 


ko tho there be no perſonal detect in either of the Extreams, vet 
it Maybe. poſſible that a conſequential Impediment ariſing kram 


another Anceſtoz, may hinder the Delcent; and this is apparent 
in the Coſe in queſtion, foz Patrick the Son of Nicholas the Elder, 
Bꝛotber ot John the Earl, hath no Defectus Ligeantiæ, fo he was 


naturaliʒed, pet the Land ſhall not deſcend from John the Earl 


to Patrick by realon ot the detect ot Nicholas his Father; neither 
doth it move me that George 02 John his Son do nat claim the 
Land from Robert the Father, but krom John the Earl, fo2 if the 


S2andfathes be leized, the Father is an Allen. 
he Son a Dentzen bozn, the Father dies in the Life of the 


Gzandkather, the Son ſhall not inherit by reaſon of the defeit of - 


But the-Reaſons that ſatisfie me are theſe thꝛee in oꝛder as they 
Are, pꝛopounded. En er.. SC TICK 
My firſt Reaſon is, Becauſe the Oeſcent-from a Bꝛother to a 


the Father, tho' he claim nothing from him, but from the Gzand- 


Bzother, ths--it-be:a Collateral Deſcent, pet it is an Jmmediate 


Delcent, and conſequentiy-upon;what- hath been pꝛemiled at firſt, 
unleſs we can find a Diſability oꝛ Impediment in them, no Im⸗ 
pediment in another Anceſto2 will hinder the Deſcent between them. 
Now to pꝛobe this-Deſcent immediate, J ſhall uſe theſe thzee 


enſuing Jnſtances oꝛ Evidences... 19 1 9 1 
Firſt, In point ok Pleading, one Bzother ſhall derive himſelf 
ag Heir to another, without mentioning another Anceſtoz; this 


bath, been at large inſiſted on by others, and therefoze J ſhall paſs 


»— % — 


Setondlp, Accomding to the computation ak Degrees, at coding 


ta the Laws of England, Bꝛother and Bꝛother make one. Oe- 
gree, and the Bꝛother is diſtant from his Bꝛother and Siſter in 


* = ” 


the fir degree of-Conſanguinity. - | 


Accoꝛding to the -Civit-Law, the Bꝛother is in the ſecond De- 


gree from the Bzother, fo2 they make one Degree krom the Bꝛo⸗ 
ther to the Father, and from the Father a ſecond Degꝛee ta the 
other Brother; but pet they ſay in Collater als, Nullus eſt proxi- 


mior Fratre, ideoque in- Collateralibus nullus eſt primus Gradus, 


Ted, ſecundus Sradus obtinet vocem primi, Inſt. lib. 3. Tit. B. de 

Gradibus Conſanguinitatis. 7 +2 TBD MES) TASTIV 15 
Accoꝛding to the Canon Law, Frater & Frater, Soror & Soror, 
ſunt in primo Gradu, Decret Gratian. Laus 35 queſt. 5. ad ſe- 


dem. And therekoze their Laws pꝛohibiting Marriage in the 5 85 
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* Collingnood's and Pace. 


Du take Brother ann Suter te be the ur Dexree'f the 
u A2 
The Laws of England, in computation of the Degrees eg of 
_Conſanguinity, ' agree with the Common Law, and reckon the 
- Bother and Vothert to be the firſt Degree, and this is apparent 
bp Lictleton ſect. 20. and the Objettion of the Lozd Coke thereupon 
and the Book of 31 E. 3 . Holland's Caſe cited by Littleton. - 
And with this likewiſe -agree- the Laws and Cuſtoms of Nor. 
mandy, which tho' in ſome things they viffer krom the Law of 
England, us ig before obſerved, yet in this particular und divers 
other touching Delcents, agree with it. Vid: Clov. Com. ſuper 
Cuſtomeir de Normandy, in ap. de Eſcheat, Et doit un ſcavoir que 


tonque ie Cuſtome de pays de Normandy pur compter les Degrees 


en Line Collateral ſolonque les Canoniſts deux freres ont le Primier 
ree & eont que un Degree. 

v third Ebidence that the Deſcent between »uthers is im 
mediate, thus (viz.) the Deſcetit between Bꝛothers differs from 
all other Collateral Deſcents whatſoever, ko; in other Deſcents 
Collatetal the 'half Blood doth inherit, but in a Deſcent between 
Bzothers, the halt Blood doth impede the Deſcent, which argues 
that the Deſcent is immediate. 

he Uncle of the part of the Father. hath no mode of the bod 


of the Bother, than the Bother of the Second Genter. 


The Bother by the ſecond-Uenter hach the immediate Blood 
of the Father, which the Ancie (viz,) the Father's Bother hath 
not, dut only as they meet in the G2andfather. 

The Bother of the half Blood is nearer otł Blood than the 
Uncle, and therefoze thall be pjeferred in the Adminiſtration. - + 
And lo it hath been reſolved in 5 E. 6. fn'Brown's Caſe, and tho 
«the Book of 5 E. 6. B. Adminiſtration 47. miſtakes the Law in 
mekerring the Bꝛother of the halk Blood befoze the Mother, vet 
— — right in the cale of A Competition between him and 
And pet the Uncle is _rorertiey- in the Botbent before the Bio 


+ ther of the half Blood, and the reaſon'ts, becauſe that fs a me- 


diate Deſcent, mediante Patre; but the Defcent to the Bꝛother mui: 
be immediate if at ul, and therefoze the half Blood impedes it. 
=" Again; it is apparent, that if in the Line between Bꝛother 
and other the Lam took notice of the Father as the Medium 
thereot, the Brother by the fecond Uenter 'ſhould rather lutceed 
the other Mother, becauſe! he is Heir to his Father; therefoze in 
à Deſtent between Bꝛothers the Law reſpeds only the mediate re⸗ 
Intion ot the Rothers as Bothers, and not in refpeX of their 
Father, 'tho' if is tene the Boſom 0: Foutidattoir or their Con- | 


bows eco e in the' Father and Mother. 
THT ; 
1 | | | Wh. My 


4 — 


or” Aligned: ok Pace. 


Fry — Pititipal Keaton is to probe, That the diſability of. 
the Father doth not at all hinder the Delcent between wo Byo- 
thets immediate, is this, 
AI the Father in cal ob n Delrent between Buthers,; were ſuch 
an Anceſtoꝛ as the Lam looks upon as the Medium that derives 
the one Deſtent from the other, chen the Attainder of the Father 
Would hinder the Deſcenk between the Bothers. 
But the Afainder of the Father doth not. hinder the Deſcent 
between cht Brother. 
.-\Therefozs the - Father is not ſuch a Mediom: 02 ns as is 
_ 00ked upoti by Law as the: -means Deriving: ſuch Deſcent between 
the two Brothers. 
Both the kommer Pꝛopoũtions, and indeed the Jllufration and 
Enkoꝛcement ot the whole reaſon} will be:evidenced vy the com. 
pariſon of thee Caſes, the two tanner of the Cales ewincig the 
Pier 5 —— firit- Propolition, = the latter proving! the ſecond 
po 1 2 1 + RY . 
The Firff is Graves C 110 Ehr. Dyer 274. The younger 
Bother hath Jſſue and is attWe-of Creaton and dies, che elder 
Bother having: a Title to a Petition of Right, dies without 
Aue, without a Reffitution, the other Bzother's Son . hath1oſe 
that Title; fo2:though that Title were in an Anceſtoy, that was 
not attainted, pet his Father that is the Medium whereby he muſt 
convey that Title, was attainted, and ſo the Deſcent is obſtrufed. 
On the other ſide, the Cale of Courtney; in Cro. Car. 24r. Henry 
Courtney had Jfſue Edward, and is attaint of Treaſon/and dies, 
Edward purchaleth Lands, and dies without Jflue, the Siſters 
and Siſters: Chlldzen of Henry are diſabled: to inherit Edward, 
pet neither Edward no his Aunts were attainted, noz their Blood 
corrupted, as is befoze manifeſted, but only Henry; tho' the 
Land could not deſcend immediately from Edward, pet becauſe he, 
- who nevertheleſs was the Medium whereby the. Aunts muſt derive 
their Pedigree and Conſanguinity to Edward, was attainted, the 
Deſcent was obſtruted till a reſtitution in Blood. : 


But ſuppoſe that the Gzandfather of Edward was attainted, | 


and not Henry, this could not have hindzed the Deſcent from Ed- 
ward to his Aunts, becauſe the Attainder had been Paramount 
that Conſanguinity which was between Henry and his Siffers, 
as Pwthers-and Siſters, and that is pꝛoved by the third Caſe. 
| In 40 & 41 Eliz. in the Exchequer, Hobby's Cafe, William Hob. 
by had Ilſue Philip and Mary, and is attainted of Treaſon and dies, 
Philip -purchaſeth Lands, and dies without Jflie; ruled that 
notwithſtanding the Attainder, Mary thall inherit, becauſe” the 
Delcent between Philip and Mary was immediate, and the Law 
tegards not the diſability or the Father, and in that Cale all the 
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ee wnd and Pace: 


the part at che Bother. 8 


Betons that have been objeded againf the Daune cen | 


at Bar, mere objeſted. 
I it be objeted that in that Caſe the Bother wagnot attaine 


Har „ peſerve the een between Phibp and 

Anſwer,” Cbat that would not ſerve, admitting the Diſablity 
of the Parents were not at all confiverable'; fo2 if it dilable: the 
'Slodd ot the Father which is derived to the Son; it would in- 
fallibly deſtroy the Deſcent to Mary the Siſter, far che could not 


inherit her Bother in the capacity of; Þeir to the part of the 


Pother, te by the-Attainver (be ban been diſabled te fake, as bit 
by the Father's Blood, 49 F. 3. 12. - br 

I the Peir on the part af the Father de attainten, the Land 
well eſcheat, and“ wall never deſcend to the Veir of the Mother, 
on notwithſtanding the fAttoinyer, the Lam looks upon it as 
3. but otherwiſe it is in cafe of an Alien, as hath been befor 
fhewn; "fo if the Son purchaſe Land and have no Rindzed on 


part-of bis Father, but eee 


And altho' the Blood both of the Father and the Mother were 
in Mary, pet ik he were diſabled in the Blood of ber Father by 
, e e eee 


| 18 98 


Z bebe dane with thip Reaſan, there remain two {Pzincipal b 


jetiong:to be anſwered. 
Objieck. 1. The Father in the Caſe at ar, is the Fountain kram 


whence the Blood of John and George is derived, and their Con- 
ſanguinity ariſeth nat from one to another, but from their Father, 
which-{s the common vineulum to them both, and therefoze this 


_ diſability in the Parents deſtroys the Civil N of Þereditary 


Blood between the two Byothers. 

J Anſwer Firf, The very ſame Qbjefion might be, and indeed 
was made in Hobby's Caſe, but prevailed not. 

- Secondly, But further, na Man mill ſay but that the Blaod at 
the Father and Mother are neceſſary to derive Conlanguinity in 


the Son, fo2 the Blood of the Father without the Bother is i. 2 


pollible to be derived to the Chülmen; and pet no man will deny, 
that if the ane oz. the. other were Denizen bozn, their Childen 
ſhould inherit one the other. 

Thirdly, But the truth ia, the Father and the Mother are the 
Blond Natural. to bath the Sons, but it is the Law into which 
u their Birth u Naturalization they are tranfated ; that is the 
Fountain ot the Civil oz Þerevitary Blood; the Parents are the 


_ common' Vincutum, the Fountain of their Blood, that aliquod 


eortdm in quo conveniunt in regno naturali, but it is the Lato of — 
1 | an 


8 


7 wax o Fury Pace, 


* 


Fu: into | which — their Birth, oꝛ Naturalization they a are 2 tran. 
planted, the Commune Vinculum, that We tertium in quo 
conveniunt in Regno Civili. 
Obj. 2. But all their Blood that the habe is deribed kram 
their Parents, and they tan tate no other Blood but what they have 
krom them; and it that Blood which the Parents tranſmit be ſtain⸗ 
ed, and void: of” hereditary Duality, no hereditary Blood can in⸗ 
terbene between them. 
J Ander, it is tru? that their natural Blood is derived fron 


84 


their Parents, and as it is that that makes them Brothers Sons, 


fo. ſt is that that mates them theie Blood; but pet the civil qua⸗ 
liklcatlon of their Blood which manes them inheritable one to the 
other is krom another Fountain (vz.) the Law ok the Land; 


and this Law finding” them legitimate & utrinque conjunctos 
. ariguine'parentali natutali, and ſo natural Pꝛothers, and finding 


then tranſplanted into the civil Rights of this. Kingdom by theit 


*Birth'here oz Naturalization, which is all one, doth ſuperitiduce' 


and cloſe the natural-Cohſanguinity, with-a civil * l 
te, whereby they may inherit gne the other. 
Foz Inſfance, 2 

A. "Gzandfather and B. his like, both Aliens, have Jive 0. a 
Son bom. here, who hath Jilue D. a Son alſo bon here. 

Mo body can deny that C. hath all his natural Blood from A. 
and B. and no where elſe; noz is that Blood that he hath'ſo from 
them, an inheritable Bldob, pet is it unqueſtionable that D. wall 
inherit C. and D. hach no natural Blood but what he hath kram 
C. noꝛ C, no natural Blood but what he hath from A. and B. But 
true it is, the Law 'doth 'ſtipertnduce that civil hereditary"Qua- 
ty upon the Blood of C. by his Birth in England, tho as he took 
it krom his Father anv Mother tt was vold of that Quallty; 
the Law ok Nature made him indeed Son, but it was the Law 
ok England that gave bim a capacity to be an 522 in ECON, '02 
to have one. . 
850 chire and latt Reaſon is indeed more general, tho not lo 
_ conclaſive as the two: fozmer' wert upon the e Reaſon of 
the Caſe, tho tiot altogether to de negleed.” (oi. 
The Tuch ok Ene gland which is the only Gwund, and muſt be 
the ond Meakure of the Jncapacity'of an Alten, and of thoſe con: 
_ ſequenttal Reſults that urife krom tt, hath been always very gen⸗ 
die in the confteiiffon of: wn Diſability, an rer AI d an 


extending it ſo ſevetely, W fr Un V9 ing. 
Foz Ailtahce, wt 64 bee Tang ot 2 0 
"The Statute de natis je Mare Lag. 2 Wanne thad the Iſſte 


boi” 


Ber 


EY 


beyond Sea ok an Engliſh Man upon am Kugliſh TMoman 


tall be a Dentzen, er the Ty * been, tho' an Englim 


428 3 n 


Ct.Car.6oa. , If 16 Cie. Car, in the Dutchy, Bacon's Caſe, pe 5 . 


Verchant marries a Fozeiguer, and hath Taue wy nx hep n y 
Sea, that Jflue 1s a natural bom Sabel. Molloy 258, 3% 


ng 

And. accozdingly it hath. ben wore than once hehe n 
Remembnance, Pround's. Caſe, of Rent. 

The Cale of the Poſtnati, commonly called Calyin's Caſe, the 
Report is grounded upon this gentle Jnterpzetation of the Law, 
tho there were very witty Reaſons ingey to the contrary; and . 
ſurely if ever there were reaſon. fo2 a gentle Conffrutfon-even in 
the Cale in queſtion, it concerns us to be guided by ſuch an It» 
termetation ſince the Union -of the two KRingyoms,” by which 
many perchance / very conſiderable and Noble Families of a” 
Scottiſh -Extra#; may be concerned in the confequence- or this 
Question both in England and Ireland, that etyoy their Jaber, 
tances in peace, J ſpare to mention particulars. - Do far there. 
foze as the parallel Caſes of Attainder warrant this extent of this 
— J ſhall not viſpute, but further then that J dare not *. 


40% as touching the Authozities that favour my Opinion, J 
hall not mention them, becauſe they Have been fully —5 
11 Arn this very Cale are not in my Judgment 

n 


— 


— 


Cr. jac. 539% Touching the Caſe of Godfrey aud Dixon, it is true it doth 


ro 4 


IT 
92, 113. 


differ from the Caſe in queſtion, and in that the Father was made 
5- a Denſ(3en and then had Jie a younger: Don, who- inherited the 
ep. eder Son an Alien bozn, but naturaltzen after the Death of his 
e either the Natu⸗ 
ralization of the eder Son relates to hs Birth, oꝛ relates only 
to the Time of his Naturaitzation z- whether it did relate, oz not, 
VT upon the ods of the al of Naturalization, which Thave 


I it did relate, the Cauſe in effe# will be no moze, but an Alien 
hath Iflve a Natural bom Son, (faz ſo he is, as J have argued 
by bis Naturalization) and then is made a Dentzen, and hath If- 
ſue and dies, the elder Son purchaſeth Lands and dies wy we 4. 
ſue, the younger Son ſhall inherit; the 'elver 
herited:his Father, by reaſon ot the Jncapacity of 
But it doth not relate further than the Time of 
tion, Which mas after the time of the Death of ; 
conſequently he could not diveſt the Þeirthjp of 
ther; yet if he purchaſeth and dies = 
vwother wal inhertt him, tho there . 


tra 
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7 Collingwood and Pace. * 


— 


Upon the whole Caſe J conclude, 

Fir, py there be two Bꝛothers — dom tn: England, 

the Sons of an Alien, the one ame Hail inherit the other. - 
Secondly, 2 the Naturalization puts them the ſame 


Condition as if bozn here, tho it does — fianvs in the ſame Con- 
Einig, Chat Jobe the Donof Geor ear, as George ſhould have 


dition af. inheriting his Au 
do dan 0 u if the Bilabtlty 


doth conſequentially 
0." 


The End of the Firſt Volume 
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F IHE 


- Princip al Points 


Argued and Reſolved in the 


Firſt P ART 


or THESE 


1 PORTS. 


* 


Atdatement. 
T. the Eccleſiaſtical Court, 2 Suit 


does not abate by the Death of 


either Party, 

A Baronet is ſued by 
Knight and Baronet, the Action 
hall ab ate 154 

In all Actions where one plaintiff (of 
1 dies, the Writ ſhall abate, 
ſave in an AQtion 6 by an 
Executor, | . 


Page 134 


the Addition of 


Acceptance. 


Where Acceptance of Rent from the 
Aſſignee ſhall diſcharge the Leſſee, 


Page 9 
Adlon. F 


See Bail. 


Whether an Action of Debt qui tam 


11 5 El. c. 4. lies in 


8 
Action brought de wxore abducta, and 


concludes contra formans Santi, 
where there is no Statute in the | 


caſe, yet 175 104 
Action 
Aer * ewe: = bo) „ 
ul e e s TA c 10: 
Pe lag 4 . Ss ö 


Action for a Nuſance in ſox 

. the Lights of his Houſe, N. 135. 
| 2327, 248 
| Adin upon the Stat. 13 Car. 2. by one 
_ Bookſeller againſt 1 „fo 


Printing his Copy, 1235 


Where the Matter canli of two pa 
in ſeveral Counties, the Plainti 


may bring his Action i in 2 he. ; 


A pleaſes, i:-- 
Wbere ſeveral Cauſes may 30 
in one Action, anò where 


Arlon upon the Cate. 
% ac 1 

See $7 
Fr A 
in the Nature of Canary, apainſt 
three for arreſting without Cauſe, 


and only one found guilty, 3227 


Fre aſs 7 — lies againſt one, 19 

of Peace a one, 
indie s lim for Matters in the { 
= Oe of his Office, 2 #7 „ 
or taking his Wife from bim brought 
againſt the Woman's Father, 37 


Lies not againſt a Juſtice of Peace for | 


....cauſing one to be innige. who was 
after acquitted. . 47 
Where | it lies for — 5 one in the Ec- 
dleſiaſtical Court, and where not, 96 


For erecting a Market p Miles off, 98 


Uponthe Cuſtom of Merchants, for a 

Bill of Exchange accepted, 152 
For not Grinding at his Mill, 
; Where it lies againſt a Maſter of a 


_ Ship og Goods loſt out of the ſame, 


138, 190, 191 
Aga the Mayor of L. or notGrant- 
ing aPoll upon a doubtful En, 
"I not repairing a Fence, 364 
Againſt à Tailor for ſpoiling his 
Coat in making. 368 
For riding over the.Plainrif with an 
unruly Horſe, 295 
3. 


= 


AF; 


"|. ſear, 
MET yi hy RE 


7 them and 18 
Ofa Mt Midwife. 


167 


« "Where 5 lies for elaine be 
Wife, whereby the Hausband loſes 
© Page 348 


Atlan upon the Cate. 


oY his Cuſtomers, 


. 


% In 47 
ol S. ole 
A er nie 

0 71 15 


lem they — 


he 8 


© London, where to be tried, 22 365 | 
3 forſworn 7 uſtice, and mot fit to 
uſtice of Peace, FI did ſee 

rel would tell bin, 55 to bis N35 


Action good. 
Tou are a Pimp and a B awd, and flick 


young Genthromen . to e Gentle- 


Men, 53 : 


Of an Attorney. Da le *% 


not road a Deelaratim, 

Ee hath Serra 2 or 3 of. his Fat 
"Ribe of which he frothy 

_y 2 lo Falls of 

im; be may be rants Mur- 

der 1b 1 20 Years fre. 


Action gend, 17 
ors: wp rugs 4 12 are K 
4 1 ellow, an 4 faiſe 
Book ation lies, . i 
1 N he 


— 1. eb A = 
a 2 b 


1 2 Fu e — 8 4. "> 


* 5 a _—_ 


2 . 8 


"© IL K 


** - * 


E Je bath e Uncle Kor PAL | 


It hath Tantians of Tine « 8 


tay 4odith dne that reſiſts the Pro-! 


Os of their Court; and may Fine | A thing Appurtenant may * by 
* and! Ampriſon for a; Contempt in Grant, but a thing Appendant mult 
the face of their Court, but not be 

1 * the Party Damages 1 
ere Sentence is ed! in a Fo- 
reign Admiralty, one may Libel for 
"Execution thereofhere,thd the mat 
ter were notoriginallydeterminable | 
in our Admiralty; yet if the Con- 

. tra? were made on Land beyond 
* Prohibition ies, 32 
les aber in ſeizing Ships, 173 


[2 
ij 
i 


| age 149 | by Pirates, but not if taken by | 
th hab pickd his Pocket —— 1% Enemies page 308 i 
will, and was 4 Pickipaver L — 4  Hath TariCliaion the Mariners \ Wa- up 

Wor yo ire : ... obo a entÞ. = bg 
ofs aſtice of Peace. Hina 5 5 „ ; 
oat, and "is gone to the Dogs. i - 055, N Ake | : 4 

3 Doe Actionable, 238 Bond Conditioned, that the Son and 1 
a p fee ch cheating Kmeve, end bery | - Daughter of J. S. ſhall at their full 4 
2 Delt Beal, mith which he | © 2 Age giveReleaſes, this muſt be or 1 
"Be —_ the Country. Actionable, 263 ken attheir reſpective _ 1 
| For charging tlie Plaintiff with kee. i 
ny generally, Good. 2864 Alien if 
of an under Carrier of Poſt Letters. | Of his Capacity and Incapacity, 417 1 
Hie bath brokers up Letters and er Ainenan ent. 1 
"ont Bills of ele e. Not lies, 27 3 
Defendant ſaid t to tlie Plaintiff 7 The Court having Power over their i 

nom my 115 and T know you, I never | own Entries and judgments, can a- « 
Wh d a + The words AQi- | mend defaults of Clerks after Judg- q 
ona ble, 276 ment, thò in another Term, 132 9 
E would baue D. 2 have Miſtake of the Name it's Judgment 1 
bs robbed G 41 mſe, and he id rob it, in Treland, amendable here, 2 17 1 
h 8 2755 5% | No Amendiment of a Return after the 1 
amc -Adminiication./ bw | filing ann 336 it 
Won 8 2 2 3 = | Apprentice.” ll 
the vil W ini ration | | 
2 to be committed to tlie Reſi- See Statutes. 1 
-duary L agate, whether Aſſets or || Whether the Quarter Seſſions can diſ- 1 
dot Aſſers ?: 4218 charge een. 1 
Tawhich the: Court of A. B. ſtrong. * * thip, "Mt n 9 
8 "7 ONE" 81 219, 316 85 | Appurtenant. | | 
.J. * : „ Quniralty. , d. See Reputatfon, ' 
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by Preſcription, 4 407 
Conuſance of Pleas may be created 
by the King's Grant as he pleaſes, 

either in — or as Appurtenant, 

i bid 


1 
IEC — 
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— 
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— Rn gy 
* 
447 


_ I n 
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1 * wok 


arbitrament, Award. 


What Pleas good in Aden, 
aud what not, 50, 71,87, 1 Wo 
| Arreſt, 
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—— — — nn nN Cath 
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— A 19 . 
* 1 arc 8 
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- 


> lafänt may wake + a. Con 42 
1 whereon toground an Aſſumpſt, 5 1 
* i 


I 


The word Aſſignees inclodis ail nees 


Wberber nating Og raiſſimum ſervi- 
tium, and multa Bere cra, be ſuffici- 
en Conſi derations in an. Aſſumpſit, „ 


= 


E L E 


Where the Bail iff may break: a \ Houſe 
upon an Arreſt, Page e 
Aſlault and Battery. 


* an Action for both, the Defendant 
may be found guilty of the Aſſault, 


but not of the Battery, and here no 
more Coſts than Damages, 256 
Bonds and g — Aﬀers till 
the 1 paid, 2 * 
| Agent. 


Aſlgny ment. where the Albgnge Fell 
Poſſeſſion, Fraudulent, and ſuch 
Fraud may be averred, - 329, 331 


7 an Aſſumyſit, 120, 152, 154, 159 
| 


| The Breach' muſt be laid as the Pro- 


miſe is, Page 6 
'Forbearance of Suit, here ag ” 
- Conſideration whereom to g 


Claim without , where good to 
ground a Conſideration in an 47 
upſfit, ne 

Of Reciprocal Promiſes, 04 

hes in Conſideration & Mar- 
riage, n. 05 268 

one ennie for not paying 

a - a Church-Rate, a Promi — . in 
Oonſidera tion oFAbſo 


Io Conſideration of Jelivering 1 051 
ths __ Perſon, - ente "8 g 


1 80 -'Attomey. - 
See Daene, 


Iden at large have the fame) pri- 


in Law, as well as Fact, 340 | vilege with Clerks of the Court, « 
1 Whether an Attorney in the Courts at 
atumpüt > Meſtninſter may practiſe i in 72 
i our Courts, 
See Pleading. | Artorneys ſhall.be diſcharged of) the 


Whether a Stratiger to the Confidera- * 
tion may n the Action 657 318, 
332 

Good cauſe of Demjurrexan Aſſump- 


ſit, where the Conſideration carries 


nothing of trouble or prejudice to 
the Plaintiff, or benefit the De- 
fendant, 9 

A miſtake in the time relating toa Dro-! | 
- miſe good after a Verdict, 14, ſee 
alſo 119 


Service of the Common-wealth, 4 
fortiote of any private Service, as 

Conſtable, Collector of Rents, Be. 

16, 29 

Committed 'for ſuing out a Bill of 

* againſt a Counteſs, 295 


27. So for opere, labore & Servitio, 


An Attorney, or Clerk of Court, ſhall 
not haue e 1 ſued Jointly 
with 4 ant 0 299 

Ic H ad 
| $43 . py | Tc 
Obligation. on 
5 SDENM * N 


| Where wech and where not, 10, 43 


44. 117, 149, 177, 178 
© Avowyp, 250 


2 
"7 IE 


Action Bal wor he 8d es $87 
depending untib the Bail is 
"filed; and not from thee Girſt, day of 

dae Tem, 2 Oecpage 13 5 
Condition of the Baib- Bond ought to 

Agtee with the Writp or elſe to be 

esd, ri engage 4 
Whether thePri incipal and Bailmay be 

-both:takan + 315 


i * 1 * 1 
$7 #7 i * "> # \ 4 
4 


| FE IN Gen bee Trad ig ay 
be a Bankrupt in "Py of 
contracteui wmefore, 10 
What makes a Man a Trader, > 9 to 
make uma Bankrupt, 29, 165 
A Man bas Judgment in Debt and 
then litcores Bankrupt, who ſhall 
{have Execution, 193 
Waualler for the Feet not Traders 
within tie Statute of Bankrupts tho 
v8 they victual Merchantmen with 
the ſurplus. 170 
The Commiſſioners Authority as to 
Commitments, 3 
Where 4 Debt paid b Aa — | 
Bis Creditors (Hall r g7O, | 


| £05 ® TY 165 F ah 


wack gz. e 
ee Statukes | 2 


fa en that th wſum propri 
converterunt, & N ood, 12 26533 3 
dean 272 b 4 = the 
e for \pparet ſe old” to the 


« hailed when arreſted 25 
Baron and: Feme taken in Executlon 
2 the Husband eſcapes, the eſcape 0 


ö 


} 


0 ts of Common Right,” 


Wife, and ſhe ſhali be diſcharged, 51 
Battery brought againſt both , and 
found only againſt theFeme, good, 


5 p 3 
| li a Suit the Baron make KS. 
ney for both, except the Feme be 
under Age, 789. For then the is 
ts de admitted by Guardian, ibid 
Where the Husband eannet is 
LE 805 . 5 —— 

tte ht by B. and F. t 
ing them both, how res, 328 


Biſhop: - 


3 See Pleadings. 


the ah and 
Chapter are Guardians of che Spi- 

uttnalties during the Vacancy of 4 
Biſhoprick; but the Uſage in Eng- 
land is, that the Arcbiſhop i is Guar- 
dian of the Spiritualties in theSut- 
fragan Diocels, | 225, 234 


7. 


* _— = 


'Klaſphery, 


| Blaſphemous Words not only an of 
fence to God and Religion, but 2 
Crime againſt the Laws, State, and 
Government, and Chriſtianity is 
rel of the Laws of England, 


293 
Bonds. 


| If | ” See Obligation, 
| What Bond a Gaoler may not take 


of his Priſoner, -— IAL 
The Condition of a Bond, or Cove- 
nant, may in part be againiſt the 
Common Law, and ſtand good in 


K K K & 


the r is ths Ha of the 


the other part, e 


TV. T; 4 


BLE 


Anh 
1 "18 


Ki. ) 8 3 — by | 
1 -« Certiorars from à County- Gaol, 

- et till the ind meg be found — | 
VI or i po] dn Page 3 
© Liest. to remove an Indi&ment of Man- | 
{laughter out of Wales, to be tried 


in the a e, 7757 92 
146 


So of Myer, wolf 0 


Challenge 
What is ood Ge” And where Cauſe 
hall be ſhewn, - +. | 
Where che A0 Cownlel ſhall ſhew 
ute: 4 


82 * 


£ 
2 4 
a. 14289 
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"Trials direQed out of Chancery, the | 
Courſe, 66 
Ao wer in a Court GBovicy, Er idence 


* 


Chars. VAC 


Prin Nun againſt their Prede- 

TY. for a Bell, ther it ſhall be 
ſaid to be de bonis Eccleſiæ, or 5 
 bonis Parochianorum, 

Where they may refuſe to take hs | 
Oath to preſent, and how to pro- 
© ceed, - 231651 5:51 Ide 027 || 

Gn Words to preſent. Onder; 

do not extend to the Churchwar- 

den himſelf, but relate only; to the 

reſt of the Pariſh, 127 

wy make Rates themſelves, if the. 

Pariſhoners are e and re- 


, 
| . 


at Pi gona the e 212 = 


; fuſe to meet, 6 


2 


Pry 


Where Common is chimed for Beats 
Levant and Conchart on certain 
Land, no other Beaſts ought to be 
= on the Common but thoſe of the 
Tenant of the Land to which it is 
appendant, or thoſe which he takes 
to compeſter his Land, Page 18 
AMan cannot preſeribe for Common 
K* Preſcription that is unreaſon- 

| 5 21 

Common appurtenant tor Bealts Le- 
vert and Conchant, how pleaded, 54 


Common in another Man's Soil, how 
to be claimed. 383 


A Commoner cannot preſcribe to ex- 
m elude his Lord. 394 
The Commengement of Commons, 
di m.: . ett 
In; 2 Title of Common for Beaſts 72 
vant and Conchant, the Lewancy and 
Cunchaney is not n e 385. 
Wa material _— Commoners, 
414 $7 84.2 1 90 * 57 


* 512 7 


* det 
a Words make a Condition, what 
a Limitationʒ and what à Conditi- 
onal Limitation, 202, 203 
ada fo. - Wongcl 
Conlptrary. 


If one be acquitted” in an AQion of 
_. Conſpiracy,..the- other cannot be 

- guilty ; but where one is found 
guilty, and the other comes not in 
upot Proceſs, or dies, yet judgment 
ſhall be againſt the other, © 238 
Indicment res for Conſpiring to 
with a Baſtard-Child, and 


RF 9. 


charge 
10 N alſo to bring bim to diſ- 


10 12 


305 


— AP L 2 


4 2 — — 2 r 
— — 


See Mtomep.- | 


Tenant in Ancient Demgſne not excu- 
ſed from ſerving Conſtable . 344 


a EO TE in 6 1091510 Þ Perſon Felo de ſe, G non Compos, may 
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